
Risk Management 
 
 
Understanding the Basic Concept of Risk 
Management 
 The management  of  r i sk  by  rea l  es ta te  l i censees  i s  ex t remely  
impor tan t  in  today’s  l i t ig ious  soc ie ty .   A rea l  es ta te  company’s  
success  may be  h indered  or  enhanced depending upon how they  
manage  the  r i sks  assoc ia ted  wi th  rea l  es ta te  brokerage ,  lending ,  
and/or  proper ty  management  in  Cal i forn ia .    
 There  a re  severa l  key  terms and def in i t ions  tha t  a re  impor tant  
to  unders tanding rea l  es ta te  r i sk  management  in  Cal i forn ia .  
 
Terms and Def ini t ions  
Standard  o f  Care:   Some dut ies  have  a  h igher  s tandard  of  care  than 
o thers .   For  example ,  a  f iduc iary  duty  i s  a  much h igher  s tandard  of  
care  than the  duty  of  hones t  and  fa i r  dea l ing .   A f iduciary  duty  
requi res  u tmost  hones ty ,  loyal ty ,  in tegr i ty ,  competence ,  
conf ident ia l i ty ,  and  t ru th .   Whereas  the  duty  of  hones t  and  fa i r  
dea l ing  owes  the  duty  to  d isc lose  a l l  mater ia l  fac ts  regarding  a  
proper ty .  
 
Contrac t  Preparat ion:    The  cont rac t s  mos t  of ten  encountered  by 
rea l  es ta te  profess ionals  inc lude  the  l i s t ing  agreement ,  purchase  
agreement  and rece ip t  for  deposi t ,  counter  of fe rs ,  and  addendums.  
Al l  of  these  cont rac ts  conta in  inherent  r i sk  and must  be  completed  
wi th  sk i l l  and  d i l igence  by  the  l icensee .   
 
Proper ty  Condi t ion:   A proper ty’s  condi t ion  must  be  observed  by 
the  rea l  es ta te  profess ional  through a  v isua l  inspec t ion  of  
access ib le  a reas .   I tems  of  concern  for  most  one- to- four  uni t  
res ident ia l  proper t ies  a re  general ly  noted  in  the  Real  Es ta te  
Transfer  Disc losure  Sta tement .  
 
Proper ty  Ownership:   Real  proper ty  ownership  inc ludes  land ,  i tems  
a f f ixed  to  i t ,  and  anything  appur tenant  or  inc identa l  to  the  land.  
Aff ixed  to  the  land  inc ludes  f ix tures  and  emblements  ( t rees  and 
bushes) .  I tems appur tenant  o r  inc identa l  to  the  land  inc ludes  
appur tenant  easements ,  prescr ip t ive  easements ,  easements  in  gross ,  
CC&R’s  (Covenants ,  Condi t ions ,  and  Res t r ic t ions) ,  s tock  in  a  
mutua l  water  company,  and  r ipar ian  water  r ights .    
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Trus t  Fund Handl ing:    Trus t  fund handl ing  inc ludes  the  broker’s  
t rus t  account  tha t  i s  held  in  t rus t  for  h is  c l ient s .   Earnes t  money  
checks ,  proper ty  management  rents ,  and secur i ty /c leaning  depos i t s  
a re  deposi ted  in to  a  broker ’s  t rus t  account .   A broker  and any 
bonded employees  can  access  the  account .  Too much cont ro l  over  
the  account  by  one  employee  can  cause  embezzlement  problems and 
i s  a  t rus t  fund v io la t ion  according  to  the  DRE.  
 
Mater ia l  Fact :   A mater ia l  fac t  i s  a  fac t  tha t  wi l l  a f fec t  the  va lue  
of  a  proper ty .   Agents  under  both f iducia ry  dut ies  and dut ies  of  
hones t  and  fa i r  dea l ing  are  requi red  to  d isc lose  a l l  mater ia l  fac t s  
regard ing  a  proper ty .   Mater ia l  fac t s  a re  genera l ly  d i sc losed (on  
one- to- four  uni t  res ident ia l  proper t ies )  using  the  Real  Es ta te  
Transfer  Disc losure  Sta tement .  
 
RESPA:   RESPA denotes  the  Real  Es ta te  Se t t lement  Procedures  
Act .    
 There  are  severa l  key  areas  tha t  mus t  be  examined:  

1 .  Lenders  cannot  pay  re fer ra l  fees  on  one- to- four  uni t  owner-
occupied  proper ty  (dwel l ing)  loans .  

2 .  Lenders  mus t  provide  a  good fa i th  es t imate  and  Set t lement  
Cos ts  and  You booklet  wi th in  three  bus iness  days  of  the  
borrower  applying for  the  loan .   

3 .  Lender  must  provide  the  HUD-1 (Uniform Set t lement  
S ta tement)  by  c lose  of  escrow.  

4 .  Lenders  cannot  charge  a  fee  to  provide  the  HUD-1.  
5 .  Plus  severa l  o ther  requi rements  tha t  l enders  must  be  aware  of  

in  today’s  lending  envi ronment .   
 
Conf l ic t  o f  In teres t :    Agents  cannot  compete  wi th  the i r  p r inc iples  
in  the  purchase  of  a  proper ty .  They  a l so  do  not  want  to  ge t  in to  a  
conf l ic t  of  in te res t  in  l ending and  broker ing  a  home to  prospec t ive  
purchaser—without  d isc los ing  th is  to  both  the  buyer  and  se l le r .  
 
Negl igent  Advice:  When an  agent  g ives  a  c l ien t  advice  tha t  i s  
incor rec t  and  the  agent  should  have  known tha t  i t  was  incorrec t ,  
th i s  i s  ca l led  negl igent  advice .  I f ,  in  l igh t  of  a  normal  agent ’s   
educat ion ,  t ra in ing,  and exper ience ,  the  agent  should  have  known 
cer ta in  fac t s  regarding  a  proper ty  or  gave  bad  advice  to  the  
pr inc ipal  regarding tha t  proper ty ,  then  the  agent  i s  l i able  for  h i s  
ac t ions .   The  broker  may a lso  be  l iable  through vicar ious  l i abi l i ty .  
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Agency  Dut ies:   There  are  severa l  dut ies  tha t  come in to  exis tence  
when an  agent  represents  h i s  pr inc ipa l  in  a  t ransac t ion .   Both  
agents  owe f iduc iary  dut ies  to  the ir  pr inc ipa ls .   Each  agent  owes  a  
duty  of  hones t  and fa i r  dea l ing  to  the  o ther  pr inc ipa l  on  the  o ther  
s ide  of  the  t ransac t ion  ( i .e .  l i s t ing  agent  to  buyer  or  se l l ing  agent  
to  se l le r ) .  
 
Dual  Agency:   When an  agent  represents  both  the  buyer  and  se l le r  
in  the  same t ransac t ion ,  th i s  i s  cal led  dual  agency.   Dual  agency 
must  be  d i sc losed  to  BOTH the  buyer  and se l le r  in  the  t ransact ion.  
 
Secre t  Prof i t :  An agent  may not  make  a  secre t  prof i t .   Cl ien ts  a re  
re ly ing  on  rea l  es ta te  l icensees  to  pr ice  the i r  proper t ies .   For  th i s  
reason ,  agents  may not  make  a  secre t  prof i t  on  a  p iece  of  rea l  
proper ty .   An unl icensed  person  can make a  secre t  prof i t  on  a  
parce l  of  rea l  es ta te .  
 
Os tens ib le  Agency:  I f  there  i s  no  wr i t ten  or  verbal  agency 
re la t ionship  ex is t ing  between a  pr inc ipa l  and  rea l  es ta te  l icensee ,  
and  the  l icensee  s ta r t s  ac t ing  as  i f  he  i s  the  pr inc ipa l ’s  agent—and 
the  pr inc ipal  s ta r t s  ac t ing  as  i f  the  l icensee  i s  h is  agent—then  the  
l i censee  i s  cons idered  h is  agent  through ra t i f i ca t ion .   This  i s  ca l led  
os tens ible  agency .  
 
Gratui tous  Agent:   When an  agent  accept s  a l l  the  l iab i l i t i es  of  
be ing  an  agent—without  be ing  pa id ,  he  i s  ca l led  a  gra tu i tous  agent .  
 
Agency  Disc losure:   In  1988 agency  di sc losure  became a  new law 
in  Cal i forn ia  for  one- to- four  res ident ia l  proper t ies  where  an  agent  
i s  involved .   Agents  mus t  comple te  the  agency  d isc losure  form and  
de l iver  i t  to  the  se l le r  and  buyer  as  soon as  poss ib le .   The  agency  
d isc losure  form goes  wi th  the  l i s t ing  agreement  and  a l so  goes  a long  
wi th  the  purchase  agreement  when i t  i s  p resented .  
 
Patent ly  Fr ivolous  Of fer :   The  agent  i s  re l ieved of  the  obl iga t ion  of  
present ing  a  pa tent ly  f r ivolous  of fer .   An of fe r  to  purchase  a  one  
mi l l ion  dol lar  res idence  for  one  dol la r  would  be  cons idered  a  
pa ten t ly  f r ivolous  of fe r .  
 
Contrac ts :   A cont rac t  i s  an  agreement  to  do  or  no t  to  do  
something .  
 
Express:  An express  cont rac t  i s  an  agreement  to  do someth ing  tha t  
i s  e i ther  wr i t ten  or  ora l .  
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Impl ied:  An impl ied  cont rac t  i s  a  contrac t  tha t  i s  impl ied  by  the  
ac t ions  of  the  par t ies .   I f  a  par ty  has  re l ied  on  someone  e lse  and  
tha t  person  caused  them harm,  the  par ty  who was  harmed can  
pursue  a  cause  of  ac t ion  under  the  Doct r ine  of  Promissory  or  
Equi tab le  Es toppel .   In  o ther  words ,  i f  there  i s  no  wr i t ten  or  ora l  
cont rac t  be tween  the  par t ies ,  the  cour ts  wi l l  make  a  cont rac t  (under  
de t r imenta l  re l iance  by  one  of  the  par t ies)  and f i le  sui t  under  the  
Doct r ine  of  Promissory  or  Equi tab le  Es toppel  as  a  cause  of  ac t ion .  
Unila teral :   A uni la tera l  cont rac t  i s  a  cont rac t  tha t  conta ins  a  
promise  for  an  ac t .   An open  l i s t ing  agreement  i s  cons idered  a  
uni la tera l  cont rac t .   The  ac t  of  br inging  in  the  buyer  resu l t s  in  the  
promise  by  the  se l le r  to  pay  a  commiss ion .  
 
B i la teral :   A  b i la tera l  cont rac t  i s  a  cont rac t  tha t  conta ins  a  promise  
for  a  promise .   An example  i s  an  exc lus ive  au thoriza t ion  and  r ight  
to  se l l  l i s t ing  agreement .   The  agent  promises  to  use  d i l igence  in  
f inding  a  buyer  i f  the  se l le r  promises  to  pay  h im a  commiss ion .  
 
Val id:   E lements  of  a  va l id  cont rac t  inc lude:  Competent  par i tes  
(cannot  be  dec lared  incompetent  in  a  cour t  of  law) ,  Capac i ty  to  
cont rac t  (not  under  18  years  of  age- - -unless  marr ied ,  d ivorced ,  
emancipa ted  by  the  cour ts ,  o r  in  the  mi l i ta ry) ,  Mutual i ty  (meet ing  
of  the  minds) ,  Cons idera t ion  (bargained  for  exchange  be tween the  
par t ies ) ,  and  Wri t ing .   Al l  rea l  es ta te  cont rac ts  (except  leases  of  
one  year  or  less )  mus t  be  in  wr i t ing .   In  addi t ion  to  a l l  rea l  es ta te  
cont rac t s ,  a l l  cont rac t s  ( rea l  es ta te  or  not )  tha t  a re  not  to  be  
per formed wi th in  one  year  of  the i r  making  must  a lso  be  in  wr i t ing  
according to  the  Sta tu te  of  Frauds .  
 
Voidable:  A voidable  cont rac t  can  be  voided  by  one  of  the  par t ies  
to  the  cont rac t .  A cont rac t  s igned under  duress  i s  an  example  of  a  
voidable  cont rac t .  
 
Void:   A void  cont rac t  i s  a  cont rac t  tha t  has  no  lega l  bas is .   There  
i s  no  cont rac t  a t  a l l .  
 
A l iens:   Non-res ident  a l i ens  have  the  capac i ty  to  own rea l  proper ty  
in  Cal i forn ia .  
 
Minors:  Someone  under  18  years  of  age  i s  ca l led  a  minor  and  i s  
res t r ic ted  f rom cont rac t ing  in  Cal i forn ia .  
 
S ta tu te  o f  Frauds:   The  Sta tu te  of  Frauds  came f rom England and  
s ta tes  tha t  a l l  rea l  es ta te  cont rac ts  mus t  be  in  wr i t ing  (except  l eases  
of  one  year  or  less ) .    
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Power  o f  At torney:  When one  person  g ives  another  person the  
abi l i ty  to  ac t  for  them ( i .e .  s ign  documents ) ,  th i s  i s  ca l led  a  power  
of  a t torney .   The  person  ac t ing  for  another  i s  ca l led  an  a t torney- in-
fac t .  
 
Speci f ic  Per formance:  Each parce l  of  rea l  proper ty  i s  unique  and  
cannot  be  rep laced .   I f  a  buyer  has  a  cont rac t  to  purchase  a  
proper ty  and  the  se l le r  re fuses  to  per form (convey t i t le ) ,  the  buyer  
can ins t i tu te  an  ac t ion  ca l led  spec i f ic  per formance  and  t ry  to  
compel  the  se l le r  to  se l l  the  proper ty  according to  the  terms  of  the  
cont rac t .  
 
L iquidated  Damages:   On one- to- four  uni t  res ident ia l  dwel l ings ,  i f  
a  buyer  and se l ler  in i t i a l  the  l iquida ted  damages  c lause  in  the  
purchase  agreement ,  then  the  damages  wi l l  be  se t  ahead of  t ime  i f  
the  buyer  “ f lakes  out”  and  does  not  c lose  the  sa le  of  the  proper ty .   
Of  course ,  col lec t ing  th i s  can  be  d i f f icul t  s ince  the  earnes t  money 
funds  are  genera l ly  in  escrow and cannot  be  re leased  wi thout  the  
buyer’s  s ignature .  
 
Opt ions:   An opt ion  i s  a  cont rac t  to  keep  an  of fer  open  for  a  
spec i f ied  per iod  of  t ime .  
 
Fair  Hous ing:   There  a re  numerous  federa l  and s ta te  fa i r  hous ing 
laws ,  inc luding  the  Civ i l  Rights  Act  of  1968,  Redl in ing,  Unruh 
Civ i l  Rights  Act ,  Rumford  Act ,  Holden  Act ,  S teer ing and  Panic  
Peddl ing ,  and  Amer icans  With  Disabi l i t ies  Act  (ADA).    
 
In tent ional  Misrepresenta t ion:  When an  agent  in ten t ional ly  
misrepresents  informat ion  regarding a  proper ty ,  th i s  i s  ca l led  f raud .  
 
Negl igent  Misrepresenta t ion:   When an agent  acc identa l ly  or  
innocent ly  makes  a  mis take  regarding  a  proper ty ,  th is  i s  ca l led  
negl igent  mis representa t ion .    
 
Concealment  o f  Mater ia l  Facts:   I f  an  agent  concea ls  mater ia l  fac ts  
tha t  wi l l  a f fec t  the  va lue  of  a  proper ty ,  th i s  i s  a  major  inf rac t ion  by  
the  l icensee .  
 
Unl icensed  Ass is tant :   Unl icensed  ass i s tants  a re  res t r ic ted  f rom 
provid ing  proper ty  informat ion  of  any  k ind .   An unl icensed  
ass i s tan t  can  ca l l  for  an  appra isal ;  however ,  the  ass is tant  cannot  
provide  proper ty  informat ion  to  the  appra iser .   An unl icensed  
ass i s tan t  cannot  wr i te  an  adver t i sement ,  the  ass i s tan t  can  only  
provide  to  the  newspaper  (or  o ther  adver t i s ing  medium)  what  her  
b roker  or  agent  to ld  h im or  her  to  wr i te .  
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Risk  Management  Pol icy:  Each broker  should  have  an  of f ice  pol icy  
and  procedures  manual  out l in ing  of f ice  pol icy  regard ing  a l l  o f  the  
i tems in  th is  course .  
 
Broker-Salesperson Agreement :   This  i s  a  wr i t ten  agreement  
be tween the  broker  and  sa lesperson.   The  agreement  be tween  the  
broker  and  sa lesperson must  be  in  wr i t ing ,  however ,  the  form of  the  
agreement  i s  not  regula ted  by  law.  
 
Of f ice  Pol ic ies  and Procedures  Manual:   This  i s  a  manual  tha t  each  
of f ice  should  have  avai lable  to  the  agents .   The  manual  out l ines  
pol ic ies  and  procedures  for  handl ing  day- to-day  i ssues  tha t  face  a  
rea l  es ta te  of f ice .   Al l  o f  the  r i sk  management  i t ems  in  the  manual  
a re  covered  throughout  th i s  course .  
 
Cus todian  o f  the  Publ ic  In teres t :  Agents  a re  the  cus todians  of  the  
publ ic  in teres t  and  must  work  for  the  benef i t  o f  the  publ ic  in  
genera l .  
 
S ta tu tory  Dut ies  o f  Licensee:   S ta tu tory  dut ies  of  l icensees  are  
du t ies  tha t  a re  prescr ibed  by legis la t ive  law.   Laws enac ted  by  the  
Cal i fornia  Sta te  Legis la ture  are  ca l led  “Sta tu tes”  and  must  be  
unders tood and fo l lowed by  rea l  es ta te  l icensees .  
 
Mediat ion ,  Arbi t ra t ion ,  and Li t igat ion:  Media t ion  i s  non-binding 
and  non- judic ia l  (not  through the  cour ts )  d ispute  reso lu t ion .  
Arbi t ra t ion  i s  b inding  d ispute  reso lu t ion ,  a l so  not  through the  
cour ts .   Li t iga t ion  i s  b inding  d ispute  reso lu t ion  through the  cour ts ,  
wi th  an  appeal  process .  
 
Depar tment  o f  Real  Es ta te:   Cal led  the  “DRE”,  regula tes  l icensees  
in  Cal i forn ia .  
 
Real  Es ta te  Commiss ioner:   Appoin ted  by  the  governor ,  head  of  the  
DRE.  
 
Dis t r ic t  At torney  and the  Cr iminal  Cour ts :  The d i s t r i c t  a t torney 
prosecutes  people  who ac t  as  i f  they  have  a  rea l  es ta te  l i cense—but  
does  not  have  one .   I f  a  person  brokers  rea l  es ta te  wi thout  a  rea l  
es ta te  l i cense ,  the  d is t r i c t  a t torney  in  the  county  where  the  ac t iv i ty  
occur red wi l l  prosecute  tha t  person in  the  c r iminal  cour t s .  
 
 With  the  previous  terms  and def in i t ions  in  mind ,  l e t ’s  t ake  a  
look a t  r i sk  management  for  rea l  es ta te  l i censees  in  Cal i fornia .  
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The Probability of Risk 
 I t  i s  impera t ive  tha t  rea l  es ta te  agents  unders tand  the  r i sks  
involved  in  rea l  es ta te  t ransac t ions ,  rea l  es ta te  lending ,  proper ty  
management ,  l eas ing ,  bus iness  oppor tuni t ies ,  as  wel l  as  severa l  
o ther  a reas  covered  by  a  rea l  es ta te  l icense .   As  l i t ig ious  as  
Cal i forn ia  has  become over  the  las t  many years ,  an  unders tanding 
of  r i sk  management—as wel l  as  a  p lan  to  manage  r i sks  i s  essent ia l  
to  a  successful  career  in  rea l  es ta te .  
 
Standard of  Care  Issues  
 The  s tandard  of  care  owed by a  broker  under  a r t ic le  2079.2  of  
the  Civi l  Code  i s  the  degree  of  care  a  reasonably  prudent  rea l  es ta te  
l i censee  would  exerc i se  and i s  measured  by the  degree  of  
knowledge  through educat ion ,  exper ience ,  and  examinat ion  requi red  
to  obta in  a  rea l  es ta te  l icense .  
 
 Af ter  a  bas ic  unders tanding  of  the  concepts  of  r i sk  
management ,  a  look  a t  common areas  of  r i sk  to  rea l  es ta te  l icensees  
i s  impor tan t  to  avoid  potent ia l  l i t iga t ion  in  the  fu ture .  
  
 
 
Common Areas of Risk 
 Some common areas  of  r i sk  inc lude  cont rac t  prepara t ion,  
inves t iga t ion  of  the  proper ty  condi t ion ,  proper ty  ownership ,  t rus t  
fund handl ing ,  broker  supervis ion  of  employees ,  fa i lure  to  research ,  
inves t iga te ,  and  d isc lose  mater ia l  fac ts ,  RESPA viola t ions ,  
conf l ic t s  of  in te res t ,  and negl igent  advice .  
 
Contract  Preparat ion 
 An agent  should  consider  the  r i sks  inherent  wi th  cont rac t  
prepara t ion  and  unders tand  the  bas ic  e lements of  cont rac t  law.   
 Par t icu lar  a reas  of  concern  are  competent  par t ies ,  capaci ty  to   
cont rac t ,  mutual  consent ,  lawful  objec t ive ,  suf f ic ient  cons idera t ion ,  
and  in  wr i t ing .  
 A capac i ty  i ssue  i s  a  rea l  es tate  cont rac t  to  a  minor .  Unless  
the  minor  has  been emancipa ted  by  the  cour t s ,  in  mi l i ta ry  service ,  
or  marr ied /d ivorced ,  they a re  res t r ic ted  f rom cont rac t ing  in  
Cal i fornia .   Minors  do  have  the  abi l i ty  to  cont rac t  for  necess i ty  
i t ems ,  however ,  rea l  es ta te  i s  not  cons idered a  necess i ty  i t em.  
 Cont rac ts  wi th  someone  who has  been formal ly  commit ted  to  
a  menta l  ins t i tu t ion  are  void—at  leas t  whi le  they  are  formal ly  
commit ted  to  the  ins t i tu t ion .   Once they  are  re leased they  may,  
however ,  be  ab le  to  once  aga in  obta in  the  power  to  cont rac t .  
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 Cont rac ts  wi th  someone  who has  been  dec lared  incompetent  
by  a  cour t  of  law are  a l so  void .  There  have  been  ins tances  when a  
person  was  NOT dec lared  incompetent  by  a  cour t  o f  law;  however ,  
the i r  medica l  doc tor  dec lared  tha t  the  person  d id  not  fu l ly  
unders tand  what  was  going  on  around her .   In  th i s  ins tance ,  i t  i s  a  
good idea  to  contac t  her  medica l  doc tor  and  a  competent  a t torney  
pr ior  to  proceeding wi th  any cont rac t s  wi th  tha t  person.   
 Al l  of  these  cont rac t s  a re  void  and  have  no  force  or  e f fec t .  
  
Property  Condit ion 
 The  agent  i s  requi red  to  make a  v isua l  inspect ion  of  a l l  
access ib le  a reas  and  note  h i s  f indings  on the  Real  Es ta te  Transfer  
Disc losure  form.   The  l i s t ing  agent  should  inspect  the  proper ty  
condi t ion  and  note  any  obvious  condi t ions  tha t  a re  mater ia l  fac ts  
tha t  must  be  d isc losed  to  the  buyer .     
 
Property  Ownership  
 Areas  of  concern  regard ing  proper ty  ownership  inc lude  the 
land ,  any  af f ixed  to  the  land ,  and  anyth ing  appur tenant  or  
inc identa l  to  the  land .  
  
Land 
 Land inc ludes  the  so i l ,  rocks ,  and  o ther  subs tances  tha t  
compose  the  ear th .   I t  a l so  inc ludes  the  space  be low the  sur face  a l l  
the  way to  the  center  of  the  ear th ,  as  wel l  as  the  a i r space up  to  the  
heavens  (a t  l eas t  as  much as  a  proper ty  owner  can  reasonably  use) .  
Cour ts  have  recognized  a  publ ic  r ight  to  use  the  a i rspace  above  rea l  
proper ty  as  a  h ighway as  long  as  i t  does  not  unreasonably  in ter fere  
wi th  the  landowner’s  en joyment  of  the  proper ty .  
 In  addi t ion ,  the  cour ts  recognize  the  f lu id  na ture  of  
subsurface  gas  and  o i l  and  a  proper ty  owner  has  the  r ight  to  dr i l l  
ver t ica l ly  to  capture  these  subs tances .   However ,  an  adjoining  
landowner  does  not  have  the  r ight  to  dr i l l  s lan twise  to  capture  a  
ne ighbor ’s  subsur face  gas  or  o i l .   
 An agent  should  cons ider  not  only  the  sur face  a rea ,  bu t  the  
a rea  undernea th  and  a i rspace  above the  parce l .   
 
Anything Aff ixed To The Land 
 This  inc ludes  bui ld ings ,  t rees ,  and anything permanent ly  
a f f ixed  to  the  land.  Real  proper ty  does  not  usua l ly  move.   Examples  
inc lude  houses  and th ings  permanent ly  a t tached  to  a  house ,  which 
may inc lude  ( for  example)  a  bui l t - in  microwave oven or  k i tchen  
cabine ts .   S ince  these  types  of  i tems are  immovable ,  they  are  
cons idered  rea l  proper ty .  
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I f  a  microwave  oven  i s  s i t t ing  on  the  top  of  a  k i tchen  counter  
( ins tead  of  be ing  bui l t  in to  the  cabine ts )  i t  wi l l  probably  be  
cons idered  personal  proper ty  because  i t  i s  movable  and  mobi le .    
 F ix tures  a re  personal  proper ty  tha t  i s  incorpora ted  in to  the  
land  and  thus  becomes  rea l  proper ty .   Ki tchen  cabine ts  and  a  bui l t -  
in  microwave oven would  genera l ly  be  considered f ix tures  and ,  
therefore ,  rea l  proper ty .   
 
 Tes ts  for  a  f ix ture  inc lude:  
1.   Method of  at tachment    
This  i s  the  method by  which  proper ty  i s  incorpora ted  in to  the  land .  
The  degree  of  permanence  of  the  annexat ion  i s  a l so  impor tan t .   I f  
the  f ix ture  i s  a t tached  by cement  or  concre te  i t  i s  probably  
c lass i f ied  as  a  f ix ture ,  and therefore  considered  rea l  proper ty .  
 
2.  Adaptabi l i ty  or  Annexat ion  
Personal  proper ty  tha t  i s  a t tached to  the  land  and  being used  as  an  
ord inary  use  in  connect ion  wi th  the  land  i s  usua l ly  considered  a  
f ix ture .   A house  key  i s  a  good example .  
 
3.  Relat ionship  
The re la t ionship  be tween the  person  who p laced the  i t em (poss ib le  
f ix ture)  on  the  proper ty  and the  person who di sputes  i t s  
c lass i f ica t ion i s  another  impor tant  t es t  in  de termining whether  an  
i tem is  a  f ix ture .   S ince  the  buyer /se l le r  re la t ionship  i s  adversar ia l  
in  na ture ,  the  agent  mus t  spec i fy  in  the  purchase  agreement  
par t icu lar  i tems tha t  may be  d isputed  by  the  par t i es .    
 
4.  Intent   
In ten t  i s  the  most  impor tan t  tes t  for  a  f ix ture .   Window cover ings  
a re  an  example  of  conf l ic t s  of  in tent .   The  se l ler ’s  in tent  i s  tha t  the  
i tem is  personal  proper ty  and  wil l  go  wi th  h im when he  se l l s  the  
proper ty .   The  buyer’s  in ten t  i s  tha t  the  i tem is  rea l  proper ty  and 
wi l l  s tay  wi th  the  proper ty .  S ince  the  buyer’s  and  se l le r ’s  in tents  
a re  in  conf l ic t ,  the  only  answer  i s  what  the  agent  spec i f ies  in  the  
purchase  agreement .  
 
5.  Agreement   
When there  i s  a  c lear  agreement  be tween the  buyer  and se l ler ,  
whether  an  i tem is  a  f ix ture  should  not  be  in  d ispute .  I t  should  be  
p la in ly  de termined  through the  agreement .  
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Emblements  
 Emblements  inc lude  planted  t rees ,  vegeta t ion ,  and  t rees  in  
na ture .  When emblements  a re  severed  they  become personal  
proper ty .  A growing corn  crop  i s  cons idered  and  emblement  and  
rea l  proper ty  s ince  i t  i s  a t tached  to  the  land .   However ,  once  i t  i s  
severed  (harves ted)  i t  becomes  personal  proper ty .   Therefore ,  the  
un-harves ted  corn  c rop  i s  rea l  proper ty  unless  speci f ied  in  the  
purchase  cont rac t .   I f  the  se l le r  of  the  rea l  proper ty  would  l ike  to  
harves t  the  corn  crop  a f ter  the  sa le ,  and  he  doesn’ t  s ta te  th i s  in  the  
cont rac t ,  the  corn  t ransfers  wi th  the  proper ty  and  i s  now owned by  
the  buyer .  I f ,  however ,  the  growing crop  was  so ld  (even  i f  i t  i s  s t i l l  
on  the  s ta lks )  i t  i s  cons idered  personal  proper ty .  
 
Anything Appurtenant  To The Land/Incidental  To The Land 

An appur tenance  i s  anything  tha t  i s  used  wi th  the  land  for  i t s  
benef i t .    Hence  the  name,  “ runs  wi th  the  land .”   Examples  of  
appur tenances  inc lude:   easements ,  water  company s tock ,  
covenants ,  and r ipar ian  water  r ights .  
 
Easement  
 An easement  i s  the  r ight  to  use  someone e lse’s  land .  For  
example ,  an  easement  over  “B’s  land  benef i t s  A.   The  easement  i s  
appur tenant  to  A’s  parce l  and  must  s tay  wi th  tha t  parce l .  I f  owner  
Smi th  who owns  Parcel  A decides  to  se l l  i t ,  the  easement  across  
Parce l  B (which  i s  in  the  deed)  must  STAY wi th  the  proper ty .   
Smi th  cannot  take  the  easement  wi th  h im when he  leaves  the  
proper ty .   Any fu ture  owners  of  Parce l  A wi l l  enjoy  the  r ights  to  
dr ive  across  Parce l  B.    
 There  are  genera l ly  three  major  types  of  easements :   
appur tenant  easement ,  prescr ip t ive  easement ,  and easement  in  
gross .  
 
Appurtenant  Easement  

Proper ty  owned by  Anderson  has  an  easement  f rom Baker  
over  Baker’s  proper ty ,  th i s  i s  ca l led  an  appur tenant  easement .   
Appur tenant  easements  a re  a lways  he ld  by  the  dominant  tenement .  
 An appur tenant  easement  must  benef i t  one  tenement  and 
burden  another ,  parce ls  of  land  must  be  owned by  two d i f fe rent  
persons ,  and  the  easement  i s  t ransfer red  wi th  the  dominant  
t enement .   Remember ,  however ,  the  dominant  and servient  
tenements  do  not  have  to  abut  or  adjoin  each o ther  ( touch  each  
o ther ) .   However ,  an  appur tenant  easement  does  benef i t  ad joining  
landowners .  
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Prescript ive  Easement  
 A prescr ip t ive  easement  i s  a  way of  ga ining  the  r ight  to  use  
another  person’s  proper ty  wi thout  the i r  permiss ion .   The  use  mus t  
be  open  and  notor ious ,  unin te r rupted  for  f ive  (5)  years  or  more ,  
c la im of  r ight ,  and  hos t i le  to  the  owner’s  in tent .  

Adverse  possess ion  i s  very  s imi lar  to  a  p rescr ip t ive  easement .   
An adverse  possessor  must  be  open  and  notor ious ,  used  
cont inuous ly  for  f ive  (5)  or  more  years ,  have  a  c la im of  r ight ,  and  
be  hos t i le  to  the  owner’s  in ten t .   In  addi t ion,  an  adverse  possessor  
mus t  pay the  proper ty  taxes  on  the  por t ion  of  ne ighbor ’s  proper ty   
be ing  used .    I f  he  does  a l l  o f  these  th ings  ( inc luding paying the  
proper ty  taxes) ,  he  acqui res  t i t le  and  owns  the  proper ty .  A quie t  
t i t l e  ac t ion  wi l l  per fec t  h is  t i t le .   Converse ly ,  a  prescr ip t ive  
easement  holder  only  has  the  r ight  to  use  the  proper ty—he does  not  
own i t  (as  in  adverse  possess ion) .   
 
Easement  in  Gross  
 Farmer  gave  Bryan an  i r revocable  r ight  to  c ross  h i s  farm and 
f i sh  for  “ lunker  t rout”  in  h i s  c rys ta l  c lear  t rout  s t ream.   Bryan  has  
an  easement  in  gross .  Ut i l i ty  company easements  a rea  considered 
easements  in  gross .   An easement  in  gross  i s  i r revocable  and  a  
l icense  i s  revocable .  
 
Stock in  a  Mutual  Water  Company 
 Water  users  may organize  a  mutua l  water  company in  order  to  
secure  an  ample  water  supply  a t  a  reasonable  cos t .   In  most  cases ,  
the  s tock i s  made appur tenant  to  the  land;  tha t  i s ,  each  share  of  
s tock  i s  a t tached  to  a  par t icular  parce l  of  land  and cannot  be  sold  
separa te ly .   This  enables  the  water  company to  p lan  i t s  d i s t r ibut ion  
more  eas i ly  and prevents  specula t ion  in  shares .   No cash  d iv idends  
a re  g iven to  the  mutual  water  company s tockholder ;  however ,  
c redi t s  a re  g iven i f  there  i s  a  water  surp lus .   I f  opera t ing  revenues  
a re  not  covered ,  then  a  spec ia l  assessment  may be  lev ied  to  make  
up  the  loss .   
 
Covenants ,  Condit ions ,  and Restr ict ions  (CC&R’s)  
 A covenant  i s  usual ly  def ined  wi th in  the  f ramework  of  
“CC&R’s .”  This  s tands  for  Covenants ,  Condi t ions ,  and  
Res t r ic t ions .  CC&R’s  usua l ly  run  wi th  the  land  and are  thus  
appur tenant  to  the  land and  au tomat ica l ly  go  to  the  new owner .  
 CC&R's  can  be  c rea ted  by deed,  agreement ,  o r  recorded 
declara t ion  of  res t r ic t ions .   A breach  of  a  covenant  (promise)  i s  a  
minor  breach  and  i s  remedied  by  monetary  damages .  A breach of  a  
condi t ion i s  a  major  breach and  i s  remedied  by  loss  of  t i t le  to  the  
proper ty .   Because  of  loss  of  t i t l e ,  a  condi t ion  must  be  conta ined  in  
the  deed .   A res t r ic t ion  i s  a  pr iva te  deed  res t r ic t ion  and res t r ic t s  
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the  use  of  the  proper ty .   An in junct ion  i s  used  to  enforce  pr iva te  
deed  res t r ic t ions .  
 
Riparian Water  Rights  
 Ripar ian  water  r igh ts  a l low a  parce l  tha t  i s  adjacent  to  a  
r iver ,  s t ream,  or  watercourse  to  use  as  much water  as  they  can  
reasonably  use .   This  r ight  runs  wi th  the  land and  can  be  a  grea t  
advantage  to  agr icul tura l  proper t ies .  
 
Trust  Fund Handl ing 
 Trus t  funds  a re  funds  he ld  in  t rus t  by  a  broker  for  h is  
pr inc ipa l .   Trus t  funds  fa l l  in to  two ca tegor ies ,  (1)  earnes t  money 
deposi t s  col lec ted  in  the  course  of  sa les  t ransac t ions  and (2)   
p roper ty  management  ren ts  (and secur i ty /c leaning  depos i t s )  
co l lec ted  f rom tenants .  
 When a  broker  mixes  h is  own money wi th  the  money or  
proper ty  of  o thers  i t  i s  ca l led  commingl ing .   The  broker  must  
depos i t  o r  p lace  t rus t  funds  rece ived  in to  the  hands  of  the  
pr inc ipa l ,  in to  escrow,  or  in to  a  t rus t  fund account  wi th in  three  (3)  
bus iness  days  a f te r  rece ip t .  The  broker  may not  keep  buyer’s  cash  
depos i t  in  the  broker’s  sa fe ,  i t  mus t  be  in  the  t rus t  account .  
 A broker  must  keep  t rus t  fund  checks  for  a  minimum of  three  
years .  He  can  keep up  to  $200 of  h is  own money in  the  account  to  
cover  the  cos ts  of  the  account .   
 I f  a  broker  negot ia tes  a  dea l  be tween a  buyer  and se l le r  and 
then  opens  escrow,  and  the  buyer  deposi t s  an  earnes t  money check 
d i rec t ly  in to  escrow,  the  broker  must  log  the  depos i t  in  h is  t rus t  
account  ledger  as  un-deposi ted  funds .   I t  i s  i l l ega l  for  a  broker  to  
p lace  rents  col lec ted  on  hi s  own apartment  bui ld ing  in to  h is  c l ien t ' s  
t rus t  account .  Employees  who have  access  to  the  account  mus t  have  
d iv ided  dut ies  to  guard  agains t  potent ia l  embezz lement  of  the  t rus t  
funds .  Giv ing  one  employee  too  much cont ro l  over  the  account  i s  a  
t rus t  fund v io la t ion  according  to  the  DRE.  
 The  broker  or  an  unl icensed  employee  of  a  broker  who i s  
author ized  in  wr i t ing  can  make  wi thdrawals  f rom the  broker ' s  t rus t  
account  provided the  employee  i s  covered  by  a  f idel i ty  bond for  a t  
l eas t  the  amount  of  the  funds  to  which  the  employee  has  access  a t  
any given t ime  
 A broker  must  reconci le  h is  t rus t  fund  account  on  a  month ly  
bas is .   A broker  must  deposi t  h is  t rus t  account  a l l  monies  pa id  to  
h im spec i f ica l ly  for  adver t i s ing,  e tc .  
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Broker  Supervis ion 
 I t  i s  the  broker ’s  duty  to  proper ly  superv ise  each sa lesperson 
under  h is  broker’s  l icense .   I f  the  broker  does  not  proper ly  
supervise  these  subagents ,  he  can  be l iable  for  the i r  ac t ions  through 
v icar ious  l iab i l i ty .  
 
Fai lure  to  Research,  Invest igate ,  and Disc lose  Mater ial  Facts  
 According  to  Civ i l  Code  sec t ions  1102-1102.7 ,  agents  mus t  
make  a  v i sua l  inspec t ion  of  a l l  access ib le  a reas  and  d isc lose  any  
mater ia l  fac t s  tha t  resu l t  f rom the  inspec t ion .   A mater ia l  fac t  i s  a  
fac t  tha t  wi l l  a f fec t  the  va lue  of  a  proper ty .   Mater ia l  fac ts  must  be  
d isc losed  to  both  buyers  and  se l le rs .  
 For  most  resa le  one- to- four  un i t  res ident ia l  proper t ies ,  a  Real  
Es ta te  Transfer  Disc losure  S ta tement  (TDS)  i s  requi red  in  the  sa le  
of  the  proper ty .  The  TDS may not  be  waived  in  an  “as  i s”  sa le .  
Wi th  an  “as  i s”  sa le ,  the  se l le r  i s  not  going  to  f ix  anyth ing—
however ,  he  must  d isc lose  a l l  mater ia l  fac t s  regarding  the  proper ty  
to  the  buyer .  
 
RESPA Violat ions  
 Sec t ion  8(a)  of  RESPA prohibi t s  g iv ing  and rece iv ing  any 
fee ,  k ickback ,  or  th ing  of  va lue  for  the  re fer ra l  o f  se t t lement  
serv ices .   Things  of  va lue  a re  broadly  def ined  under  RESPA’s  ru les  
and  may inc lude  monies ,  t r ips ,  an  oppor tuni ty  to  win  a  pr ize ,  f ree  
adver t i s ing ,  and  s tock  in  a  company.  
 
 Some examples  of  prohibi ted  prac t ices  inc lude :  

1 .  Ti t le  companies ,  mor tgage  broker ,  and  lenders  of fer ing  rea l  
es ta te  agents  a  f ree  chance  to  win  a  contes t  o r  pr ize ,  such  as  
t r ips ,  money,  coupons ,  and  d iscount  cer t i f ica tes .  

2 .  Mortgage  brokers ,  l enders ,  and  t i t l e  companies  of fer ing  to  
pay or  defray  any cos t s  tha t  rea l  es ta te  brokers  or  agents  
would  o therwise  have  to  incur ,  such  as  providing cont inu ing 
educat ion  or  paying d ispropor t ionate  cos t s  for  jo in t  
adver t i s ing .  

3 .  Mortgage  brokers ,  lenders ,  and  t i t le  companies  provid ing  
“ thank you”  g i f t s  to  rea l  es ta te  agents  for  re fer r ing  bus iness .  

4 .  Mortgage  brokers  or  lenders  paying  “f inders  fees”  to  f r iends  
and pas t  cus tomers  for  re fer r ing  new bus iness  ( so l ic i t ing  
bus iness ,  not  a  mere  in t roduct ion) .  
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 The  provis ions  under  Sec t ion  8  of  RESPA do NOT prohib i t  
compensa t ion  for  provid ing ac tua l  goods ,  fac i l i t i es ,  or  services .   
However ,  compensa t ion  must  be  reasonably  re la ted  to  the  market  
va lue  of  such  goods ,  serv ices ,  or  fac i l i t ies .   HUD may cons ider  any  
excess  payment  as  compensat ion for  re fer r ing  bus iness .   
  
 Here  are  some s i tua t ions  to  avoid  involving  compensat ion  for  
goods ,  fac i l i t ies ,  and  serv ices :  
1 .  Mortgage  brokers  paying  commiss ions  to  lenders  or  o ther  

mor tgage  brokers  for  the i r  tu rndowns or  so-ca l led  “ leads .”   I t  i s  
okay  to  purchase  lead  l i s t s  as  they  a re  considered  “goods .”   
However ,  compensa t ion  based on the  outcome of  the  lead  i s  not  
permiss ib le .  

2 .  Ti t le  companies  paying  rea l  es ta te  agents  for  per forming 
dupl ica te  or  unnecessary  work .  

3 .  Mortgage  broker  or  lenders  a t tempt ing  to  employ rea l  es ta te  
agents  as  loan  of f icers  to  pay  them a  percentage  of  the  loan 
amount  for  per forming minimal ,  dupl ica t ive ,  or  unnecessary  
services ,  such  as  complet ing or  he lping  wi th  loan  appl ica t ions .  

4 .  Real  es ta te  agents  rece iv ing  addi t iona l  payment  wi thout  
per forming addi t ional  work ,  remember  tha t  provid ing  refe r ra l  
se rvices  i s  no t  a  compensable  service .  

5 .  Real  es ta te  brokers  rece iv ing  above-marke t  ra tes  for  ren t ing  
desk  or  of f ice  space  to  loan  of f icers ,  mor tgage  brokers ,  l enders ,  
or  t i t l e  companies .   Or ,  co l lec t ing  rent  for  desk  or  of f ice  space  
tha t  i s  ra re ly  used  by  the  loan  off icer ,  mor tgage  brokers ,  
l enders ,  or  the  t i t l e  companies .  

6 .  Real  es ta te  brokers  and agents  who enter  in to  market ing 
agreements  wi th  lenders  to  provide  market ing  services ,  but  only  
provide  re fer ra l  services .  

 
 In  1983,  Congress  amended RESPA to  permi t  re fer ra l s  
be tween se t t lement  serv ice  providers  in  an  Aff i l i a ted  Business  
Arrangement  (AfBA),  under  cer ta in  condi t ions .   An AfBA exis t s  
when a  person in  a  pos i t ion  to  re fer  bus iness ,  o r  the i r  “associa te ,”  
owns  more  than  one  (1)  percent  o f  a  provider  of  se t t lement  
services ,  and  e i ther  person  d i rec t ly  or  indi rec t ly  re fers  bus iness  to  
tha t  provider .  An associa te  of  a  person in  a  pos i t ion  to  re fe r  
bus iness  inc ludes  a  par tner ,  employer ,  of f icer ,  spouse ,  parent ,  o r  
chi ld ;  or  where  an  ent i ty  i s  a  corpora t ion  re la ted  to  another  
corpora t ion  as  parent  to  subsid iary  by  an  ident i ty  of  s tock  
ownership .  
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 Under  the  1983 ru le ,  re fer ra l s  made  be tween aff i l ia tes  do  not  
v io la te  RESPA so  long  as  the  fo l lowing three  condi t ions  a re  met :  
 
1 .  The consumer  rece ives  a  wr i t ten  d isc losure  of  the  na ture  of  the  

re la t ionship  and  an  es t imate  of  the  a f f i l ia te ’s  charges .  (This  
d isc losure  must  be  provided a t  the  t ime the  re fer ra l  i s  made ,  by  
the  person  making  the  re fe r ra l .   HUD provides  the  format  for  
th i s  d i sc losure  a t  Appendix  D of  the  regula t ions ,  24  CFR 3500. )  

2 .  The consumer  i s  no t  requi red  to  use  the  af f i l i a te .  
3 .  The only  th ing  of  va lue  rece ived  f rom the  ar rangement ,  o ther  

than  payments  for  se rv ices  rendered ,  i s  a  re turn  on  ownership  
in teres t .  

 
 An example  of  a  RESPA-compl ian t  AfBA might  inc lude  a  rea l  
es ta te  broker  who owns  a  mor tgage brokerage  company and  the  rea l  
es ta te  agents  re fer  loan bus iness  to  the  broker .  Under  th i s  scenar io ,  
the  broker  and  agents  would  sa t i s fy  the  law provided  the  agents  
g ive  the  cus tomer  the  AfBA disc losure  a t  the  t ime  they make  the  
re fe r ra l ,  the  broker  does  not  requi re  agents  to  re fe r  loan  bus iness ,  
and  the  broker  does  not  compensate  agents  for  making  refer ra ls .  
 Par t ic ipa t ion  in  “sham” aff i l ia ted  bus iness  a r rangements  
v io la te  RESPA’s  ant i -k ickback and unearned fee  provis ions .   HUD 
recent ly  increased i t s  inves t iga t ion and  enforcement  ac t iv i ty  of  
sham af f i l ia ted  bus iness  a r rangements  as  more  se t t lement  serv ice  
providers  t ry  to  c i rcumvent  RESPA’s  prohib i t ions  by  es tab l i sh ing  
she l l  se t t lement  serv ice  bus inesses  to  funct ion  as  a  condui t  for  
paying refe r ra l  fees .    
 Of ten ,  t i t l e  companies  or  lenders  c rea te  sham ar rangements  
wi th  persons  in  pos i t ions  to  re fer  bus iness .  Addi t iona l  gu idance  of  
AfBAs i s  conta ined  in  HUD’s  1996-2002 Sta tement  of  Pol icy ,  
“Sham Control led  Business  Arrangements .”    
 
 The  fo l lowing  are  a  couple  of  examples  of  sham 
ar rangements :  
1 .  A t i t le  company and  a  rea l  es ta te  f i rm establ i sh  an  af f i l ia ted  

t i t l e  agency .   The  af f i l ia ted  t i t l e  agency  has  the  same business  
address  as  the  par tner  t i t l e  company,  the  rea l  es ta te  f i rm i s  the  
a f f i l ia ted  t i t le  agency’s  so le  source  of  business ,  and  employees  
of  the  par tner  t i t l e  company per form the  core  t i t l e  funct ions .  

2 .  Severa l  rea l  es ta te  agents  crea te  an  LLC to  purchase  an  in teres t  
in  a  t i t l e  company.   The  t i t l e  company and the  LLC share  prof i t s  
based  upon the i r  ownership  inte res t .   However ,  the  LLC 
disburses  prof i t s  to  i t s  member  rea l  es ta te  agents  based  on  the  
volume of  t i t l e  bus iness  re fer ra l s .  
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 Al l  l i censees  should  opera te  in  compl iance  wi th  RESPA,  
par t icu lar ly  the  provis ions  of  Sec t ion  8 ,  as  the  v io la t ion  of  th i s  par t  
may car ry  a  f ine  of  up  to  $10,000 or  impr isonment  of  up  to  one  
year ,  or  both .   For  more  informat ion  on  RESPA,  v is i t  HUD’s  
websi te  a t  www.hud.gov/of f ices /hsg/s fh / res / respa_hm.cfm or  ca l l  
HUD at  (202)  708-0502.  
 
Referrals  to  Vendors  and Third Part ies  
 Agents  need  to  be  par t icular ly  carefu l  re fer r ing  vendors  and 
th i rd  par t ies .   RESPA does  not  a l low refer ra l  fees  to  be  pa id  
be tween loan  of f icers  and agents  i f  the  proper ty  i s  an  owner-
occupied  (dwel l ing)  and one- to- four  uni t s .    
 As  ment ioned ear l ie r ,  some companies  have  af f i l ia ted  
bus iness  a r rangements  tha t  a l low them some f lex ib i l i ty  in  th is  a rea .  
 
Conf l ic t s  of  Interest  
 An agent  has  a  duty  not  to  compete  wi th  h is  pr inc ipa l .  I f  a  
proper ty  i s  of fered  for  sa le ,  the  agent  mus t  not  move  forward  and  
make an  of fer  to  purchase  the  proper ty  when h is  pr inc ipa l  i s  
a t tempt ing  to  purchase  the  proper ty  a l so .  
 
Negl igent  Advice  
 An agent  mus t  not  be  negl igent  in  g iv ing advice  to  h i s  c l i ent .  
In  l ight  of  the  normal  educa t ion  and  t ra in ing  tha t  goes  in to  be ing  a  
rea l  es ta te  agent ,  an  agent  mus t  not  g ive  negl igent  advice  to  h i s  
c l ien ts .   I f  knowledge  of  the  c i rcumstances  should  have  been  wi th in  
the  agent ’s  d i l igent  observa t ion ,  then  he  wi l l  be  gui l ty  of  
negl igence .  
 Next  i s  a  look  a t  l icensee  ac t iv i t ies  tha t  a re  l ike ly  to  
cont r ibute  to  r i sk .  
 
 
Licensee Activities Likely to Contribute to Risk 
 L icensee  ac t iv i t ies  tha t  a re  l ike ly  to  cont r ibute  to  r i sk  
inc lude  agency  dut ies ,  author iza t ion to  accept  a  deposi t ,  secre t  
prof i t ,  os tens ib le  agency,  gra tu i tous  agency,  agent  ac t ing in  excess  
of  h is  au thor i ty ,  pa tent ly  f r ivolous  of fers ,  prepara t ion ,  format ion ,  
in terpre ta t ion,  per formance ,  and te rmina t ion of  cont rac ts ,  express  
cont rac t s ,  impl ied  cont rac ts ,  un i la te ra l  cont rac ts ,  b i la te ra l  
cont rac ts ,  executory  cont rac ts ,  executed  cont rac ts ,  e lements  of  a  
va l id  cont rac t ,  minors ,  a l iens ,  handwri t ten  i tems vs .  prepr in ted  
c lauses  in  the  cont rac t ,  suff ic ient  cons idera t ion ,  s ta tu te  of  f rauds ,  
voidable  cont rac ts ,  vo id  cont rac t s ,  a t torney- in- fac t ,  novat ions ,  
s ta tu te  of  l imi ta t ions ,  spec i f ic  per formance ,  l iquida ted  damages ,  
and opt ions .  
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Agency Dut ies  
 An agency  re la t ionship  i s  c rea ted  when one  person  ( the  
pr inc ipa l )  g ives  another  person ( the  agent )  the  r ight  to  ac t  on  h i s  
behal f .   These  ac ts  a re  genera l ly  l imi ted  to  a  spec ia l  agency of  a  
broker  l i s t ing  a  proper ty  for  sa le .   In  th is  ins tance ,  the  agent  i s  
employed to  f ind  a  ready,  wi l l ing ,  and able  buyer  to  purchase  the  
proper ty ;  and  can  ne i ther  se l l  the  proper ty  for  the  pr inc ipal  nor  
b ind  h im to  any  cont rac t  for  the  sa le  of  the  proper ty .   

An agency g ives  r i se  to  a  f iduciary  duty  of  u tmost  care ,  
hones ty ,  in tegr i ty ,  and  loya l ty  of  the  agent  to  the  pr inc ipal .   This  i s  
a  h igher  s tandard  of  care  tha t  the  agent  must  exerc i se  when ac t ing  
for  h i s  pr inc ipa l .   The  agency  re la t ionship  i s  t e rminated a t  c lose  of  
escrow.  
 The  bes t  way to  avoid  l i t iga t ion  be tween a  pr inc ipa l  and a  
broker  i s  to  have  a  wr i t ten  cont rac t  or  agreement .  
 An agency  re la t ionship/ f iduciary  duty  can  be  te rminated by 
revoca t ion  by  the  par t ies ,  agreement  of  the  par t i es ,  or  dea th  of  one  
of  the  par t ies .    

An agency  gives  r i se  to  a  f iduciary  duty  of  t ru th ,  
conf ident ia l i ty ,  and  competence .   A rea l  es ta te  agent  genera l ly  ac t s  
as  a  f iduc iary .   The  re la t ionship  be tween pr inc ipa l  and  agent  i s  
ca l led  a  f iduciary  obl iga t ion .  
 
Broker  Owes  Buyer  
 The  l i s t ing  agent  owes  the  buyer  the  duty  of  hones t  and  fa i r  
deal ing .   This  i s  d i sc losure  of  a l l  mater ia l  fac t s  re la ted  to  the  
proper ty .   The  same duty  i s  owed by  the  se l l ing  agent  to  the  se l ler  
(however ,  he  usual ly  doesn’ t  know anyth ing  about  the  proper ty) .  
  
Dual  Agency 
 Dual  agency occurs  when a  broker  represents  bo th  the  buyer  
and  the  se l le r  in  a  rea l  es ta te  t ransact ion.   Thus ,  the  broker  has  
f iduc iary  dut ies  to  both  the  se l ler  and the  buyer  and  must  ac t  wi th  
ext reme care .   Loyal ty  and  conf ident ia l i ty  can  be  eas i ly  
compromised  for  each  par ty .  
 I f  an  agent  does  NOT disc lose  dua l  agency  to  both  par t ies ,  he  
may be  d isc ip l ined  by  the  Real  Es ta te  Commiss ioner ,  he  may not  
rece ive  h i s  commiss ion,  and  i t  may be  grounds  for  e i ther  par ty  to  
resc ind  the  cont rac t .  
 Mr .  Brown h i red  a  broker  to  f ind  a  warehouse  for  lease  and  
agreed  to  pay  a  commiss ion for  the  serv ice .  Severa l  days  la te r ,  Mr .  
Green te l l s  the  broker  he  has  a  warehouse  lease  and agrees  to  pay a  
commiss ion  i f  he  f inds  a  tenant .  The  broker  wr i tes  the  lease  tha t  i s  
s igned  by  both  par t ies .  Mr .  Brown knows tha t  the  broker  was  
represent ing  Mr.  Green ,  but  Green  d id  not  know tha t  the  broker  was  
represent ing  Mr.  Brown.  In  th i s  case  NEITHER is  l i able  to  pay  a  
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commiss ion .   Act ing  for  more  than  one  par ty  in  a  t ransac t ion  
wi thout  the  knowledge  or  consent  of  a l l  par t ies  i s  ca l led  a  d iv ided 
agency (not  dual  agency) .   Dual  agency  occurs  when the  agent  
in forms and  obta ins  consent  f rom each  pr inc ipa l .  Then he  may 
col lec t  a  commiss ion  f rom each.  

Therefore ,  a  dua l  agency  i s  lega l  i f  the  buyer  and  se l le r  
consent  to  i t .  
 
Accidental  Dual  Agency 
 When a  rea l  es ta te  agent  ac ts  as  an  agent  for  bo th  the  buyer  
and  se l le r  in  a  t ransac t ion ,  but  does  not  spec i f ica l ly  revea l  th i s  fac t  
because  he  i s  unaware  tha t  both  consider  h im thei r  agent ,  he  i s  
involved in  acc identa l  dua l  agency.  
 
Authorized to  Accept  Depos i t  
 Able ,  the  owner  of  Blackacre ,  l i s t s  a  proper ty  for  sa le  wi th  
Broker  Baker .   Able  fa i l s  to  author ize  the  agent  to  accept  the  
deposi t  on  h is  beha l f .   Buyer  Char l ie  makes  an  of fe r  on  Blackacre  
and g ives  Broker  Baker  a  check for  $5 ,000 as  a  deposi t .   Under  
these  c i rcumstances ,  Broker  Baker  can  accept  the  depos i t  check  on 
behal f  of  Buyer  Char l ie  and  p lace  the  monies  in  h is  broker’s  t rus t  
account .  
 The  agent  i s  requi red  to  do  as  h i s  pr incipa l  ins t ructs  h im to  
do .   However ,  he  must  in form the  se l le r  of  the  any  check  he ld  by  
the  broker  because  th i s  i s  a  mater ia l  fac t .  
 
Secret  Prof i t  
 A broker  cannot  rece ive  secre t  prof i t s .   I t  i s  a  v io la t ion  of  the  
Real  Es ta te  Law,  laws  of  agency ,  he  i s  subjec t  to  d isc ip l inary  
ac t ion  by the  Real  Es ta te  Commiss ioner ,  and  subjec t  to  a  c iv i l  su i t  
by  the  se l le r  or  buyer .  
 A l i censee  may not  rece ive  a  secre t  profi t  f rom the  sa le  of  
one  of  h is  l i s t ings  or  o ther  purchase  he  i s  involved in  as  a  l i censee .  
 A person  who i s  NOT a  l icensee  may make  as  many secre t  
prof i t s  as  poss ib le  on  the  t ransac t ion .  
 L icensee  must  d i sc lose  to  h is  pr inc ipa l  the  fu l l  amount  of  
commiss ion  or  prof i t  i f  he  purchases  the  proper ty .  
 A l icensee  must  revea l  to  the  o ther  par ty  (buyer  or  se l le r )  
tha t  he  has  a  l icense  when involved  in  rea l  es ta te  t ransac t ions  as  a  
pr inc ipa l .   He  cannot  buy through a  “dummy” buyer .  
 I f  the  buyer  i s  a  c lose  re la t ive  (bro ther ) ,  the  broker  must  
reveal  th is  fac t  to  the  se l le r .  
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Ostensible  Authori ty  
 An agency  re la t ionship  can  resul t  f rom the  conduct  and 
ac t ions  of  the  par t ies ,  even  though there  i s  no  express  agency  
agreement  be tween the  broker  and pr inc ipa l (s )  in  the  t ransac t ion .    
 Os tens ib le  au thor i ty  occurs  when Sel le r  Able  le t s  Buyer  
Baker  assume tha t  Broker  Char l ie  i s  h is  agent .  
 
Gratuitous  Agent  
 Compensa t ion  i s  not  essent ia l  to  es tab l i sh  an  agency 
re la t ionship .   An agent  who ac ts  wi thout  compensa t ion  i s  s t i l l  he ld  
under  cer ta in  s tandards  of  care  to  h i s  pr inc ipal .   A gra tu i tous  agent  
assumes  a l l  the  l iab i l i t ies  of  an  agent  who i s  be ing  pa id  a  
commiss ion  in  the  t ransac t ion ,  ye t  doesn’ t  rece ive  a  commiss ion .  
 
Agent  Act ing  In  Excess  Of  His  Authori ty  
 The  se l le r  i s  not  l i able  for  the  broker ' s  ac t ions  i f  the  broker  
ac t s  in  excess  of  h is  author i ty .   
 
Agency Disc losure  
 As  soon as  prac t ica l  or  prac t icable  an  agent  must  d isc lose  
who i s  represent ing  whom in  a  rea l  es ta te  t ransact ion.   This  
inc ludes  who i s  represent ing  the  sel le r ,  buyer ,  and  i f  a  dua l  agency 
exis t s .   This  d isc losure  must  be  in  wr i t ing .    
  
Patent ly  Frivolous  Offer  
 A broker  i s  re l ieved  of  the  obl iga t ion  to  present  an  of fe r  to  
purchase  rea l  p roper ty  to  the  pr inc ipa l  when the  of fer  i s  pa ten t ly  
f r ivolous ,  he  i s  ac t ing  under  express  wr i t ten  ins t ruct ions  of  h i s  
pr inc ipa l ,  o r  the  proper ty  i s  so ld  and  escrow has  c losed .  
 
Preparat ion,  Formation,  Interpretat ion,  Performance ,  and 
Terminat ion of  Contracts  
 A cont rac t  i s  an  agreement  to  do  or  not  to  do  something.   I t  i s  
a  lega l ly  enforceable  agreement  be tween  competent  par t ies  who 
have  agreed  to  per form cer ta in  ac t s  for  cons idera t ion  or  re f ra in  
f rom performing cer ta in  ac ts .  
 
Express  Contract  
 An express  cont rac t  i s  a  contrac t  where  the  par t ies  put  the i r  
in tent ions  and  the  terms  of  the  agreement  in  words ,  e i ther  wr i t ten  
or  ora l .  
 
Impl ied Contract  
 An impl ied  cont rac t  i s  a  cont rac t  where  the  agreement  
be tween the  par t ies  i s  shown by  ac ts  or  conduct  ra ther  than  words .  
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Enforceable  Contract  
 A purchaser  may make  a  cont rac t  cont ingent  upon obta in ing  
sa t i s fac tory  leases  ( inspec t ion  of  an  exis t ing  lease  and  approving 
i t ) .  This  would  be  cons idered  an  enforceable  cont rac t .  However ,  i f  
a  purchaser  a t tempts  to  make  an of fe r  subjec t  to  obta in ing  a  
sa t i s fac tory  lease ,  th i s  i s  ca l led  an  i l lusory  cont rac t  and  i s  not  a  
cont rac t .  
 
Bilateral  Contract  
 A b i la te ra l  cont rac t  i s  a  promise  for  a  promise .  The  promise  
of  one  par ty  i s  g iven in  exchange for  the  promise  of  the  o ther  
par ty .   For  example ,  when a  se l le r  promises  to  pay  the  agent  a  
commiss ion  when the  home i s  sold  and  the  agent  promises  to  use  
d i l igence  in  market ing  the  proper ty ,  th i s  i s  ca l led  a  b i la te ra l  
cont rac t .   A l i s t ing  agreement  i s  usual ly  cons idered a  b i la teral  
cont rac t .   Able  gave  Broker  Char l ie  a  l i s t ing  and  promised  to  pay  
h im a  6% commiss ion  i f  he  f inds  a  su i tab le  buyer .   This  i s  a  
b i la tera l  executory  cont rac t .  
 
Uni lateral  Contract  
 A uni la tera l  cont rac t  i s  a  promise  for  an  ac t .   A promise  i s  
g iven  by  one  par ty  to  induce  an ac t  by  the  o ther  par ty .   For  
example ,  A promises  to  pay  B $10 i f  she  wi l l  walk  across  Brooklyn 
Br idge .   B  walks  across  Brooklyn  Br idge ,  therefore ,  A owes  B $10.   
B per forms  her  requi rements  under  the  cont rac t  wi th  an  ac t  ra ther  
than  a  promise .   An example  of  a  uni la te ra l  cont rac t  i s  an  open 
l i s t ing .  
 
Executory Contract  
 An executory  contrac t  i s  a  cont rac t  tha t  i s  in  the  process  of  
be ing  performed and has  not  ye t  been  comple ted .  
 
Executed Contract  
 An executed  cont rac t  i s  a  cont rac t  tha t  has  a l ready  been  
comple ted .  
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Val id  Contract  
 There  are  four  essent ia l  e lements  of  any va l id  cont rac t  (a l l  
cont rac t s ) :  

1 .  Competent  Part ies /Capaci ty  To Contract  –  The  par t ies  to  the  
cont rac t  must  not  have  been  dec lared incompetent  in  a  cour t  o f  law.    
In  addi t ion ,  the  par t ies  to  the  contrac t  must  have  the  capac i ty  to  
contrac t—speci f ica l ly ,  minors  may not  cont rac t  for  rea l  proper ty .   
The  except ions  to  th i s  ru le  a re  minors  who are  marr ied ,  d ivorced ,  
in  the  mi l i ta ry ,  or  emancipa ted  by  a  cour t  of  law.  
 
2 .  Mutual  Consent  –  This  i s  mutual i ty  of  agreement .   In  o ther  
words ,  what  the  buyer  th inks  he  has  agreed  to  in  the  cont rac t  the  
se l le r  th inks  he  has  agreed to  a l so .   There  i s  a  meet ing of  the  
minds .   Genuine  offer  and  genuine  acceptance  i s  used  to  fac i l i t a te  a  
meet ing  of  the  minds .  
 
3 .  Lawful  Object ive  –  The  purpose  of  the  cont rac t  must  be  of  a  
lega l  purpose .   A cont rac t  to  smuggle  i l lega l  drugs  in to  the  U.S.  
would  not  be  a  va l id  cont rac t  because  i t  has  an  unlawful  objec t ive .  
 
4 .  Suff ic ient  Considerat ion  –  Cons idera t ion  i s  the  barga ined  for  
exchange  tha t  occurs  when two people  cont rac t   to  do  or  not  to  do  
someth ing .   For  example ,  i f  Able  g ives  Baker  $100,000 for  Baker’s  
rea l  proper ty  and Baker  s igns  the  deed  conveying  the  rea l  proper ty  
to  Able ,  there  i s  suf f ic ient  considera t ion  and  a  val id  cont rac t .   
Able’s  $100,000 i s  cons idera t ion  on  h is  par t ,  and  Baker’s  
conveying the  proper ty  to  Able  i s  Baker’s  cons idera t ion .   
 
5 .  Real  es ta te  cont rac t s  have  a  f i f th  e lement :  in  wri t ing .   Not  a l l  
cont rac ts  a re  requi red  to  be  in  wr i t ing ,  however ,  rea l  es ta te  
cont rac ts  a re  requi re  to  be  in  wr i t ing  (except  leases  of  a  year  or  
l ess  a re  not  requi red  to  be  in  wr i t ing) .  
  
Minors  

A minor  can  rece ive  t i t l e  to  rea l  proper ty  by  g i f t  or  
inher i tance  wi thout  cour t  approval .   However ,  the  minor  cannot  
convey the  rea l  proper ty  wi thout  cour t  approval .  
 A s ingle  young man enters  in to  a  cont rac t  to  se l l  rea l  
proper ty  he  owns .   Af ter  escrow had  c losed  and  the  deed  was  
recorded ,  the  t i t l e  company de termines  tha t  the  young man i s  under  
18  years  of  age .   In  th i s  c i rcumstance ,  the  t ransac t ion  was  void .  
 A minor  can rece ive  a  parce l  of  rea l  proper ty  by  g i f t  o r  
inher i tance  wi thout  cour t  approval .   He  cannot  se l l  i t  wi thout  cour t  
approval .   
 A marr ied  or  d ivorced  person  under  18  years  of  age  has  the  
capac i ty  to  cont rac t  and  i s  not  considered  a  minor .  
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Aliens  
 Non-res ident  a l i ens  have  the  capaci ty  to  cont rac t .   Minors ,  
convic t s ,  chi ldren ,  and incompetents  are  a l l  res t r ic ted  f rom 
cont rac t ing .   Non-res ident  a l iens  who are  not  c i t izens  of  the  Uni ted  
S ta tes  of  Amer ica ,  however ,  do  have  the  capac i ty  to  cont rac t .    
 
Handwri t ten vs .  Preprinted Clauses  
 Many rea l  es ta te  cont rac t s  conta in  prepr in ted  c lauses  and 
spaces  for  informat ion  to  be  handwri t ten .   In  a  legal  d ispute ,  when 
there  i s  a  conf l ic t  be tween the  prepr in ted  c lauses  and  the  
handwri t ten  informat ion ,  the  handwri t ten  informat ion  takes  
precedence  over  the  prepr in ted  c lauses .  
 
Suff ic ient  Considerat ion 

Considera t ion  i s  required  for  a  va l id  cont rac t .   Anyth ing  of  
va lue  can  be  used  as  cons idera t ion  (barga ined  for  exchange) .  

Cons idera t ion  i s  def ined  as  services  rendered,  a  promise  to  
per form an  ac t ,  an  ac t  of  forbearance ,  or  an  exchange  of  money.  
 
Statute  of  Frauds 

The Sta tu te  of  Frauds  i s  an  o ld  concept  tha t  came f rom England 
(where  i t  was  abandoned a  few years  ago) .   However ,  i t  i s  s t i l l  used 
in  Cal i fornia .   The  Sta tu te  of  Frauds  s ta tes  tha t  a l l  rea l  es ta te  
cont rac ts  mus t  be  in  wr i t ing  inc luding  any  and a l l  agreements  tha t  
a re  not  to  be  per formed wi th in  one  year  of  the i r  making  ( rea l  es ta te  
or  not ) .   S ince  a  lease  of  a  year  or  l ess  WILL be  per formed wi th in  
one  year  of  i t s  making,  i t  does  no t  fa l l  under  the  s ta tu te .   Thus ,  a  
lease  of  one  year  or  less  i s  no t  requi red  to  be  in  wr i t ing .  Al l  o ther  
rea l  es ta te  cont rac ts  must  be  in  wr i t ing .   

 
Unenforceable  Contract  
 An unenforceable  cont rac t  i s  a  cont rac t  tha t  i s  va l id ,  
however ,  for  some reason cannot  be  proved or  sued  upon.   An 
example  i s  when a  cont rac t  cannot  be  enforced  because  of  the  
passage  of  t ime wi thin  the  s ta tue  of  l imi ta t ions .   Another  example 
of  an  unenforceable  cont rac t  i s  an ora l  cont rac t  to  purchase  rea l  
es ta te .   However ,  an  ora l  agreement  may be  enforced  i f  the  
purchaser  has  gone  in to  possess ion ,  pa id  par t  o f  the  purchase  pr ice ,  
and  made  improvements  to  the  proper ty .  
 
 
 
 
Voidable  Contract  

 22



 A voidable  cont rac t  i s  a  cont rac t  tha t  appears  va l id  and 
enforceable  but  i s  subjec t  to  resc iss ion  by  one  of  the  par t ies  who 
ac ted  under  a  d isabi l i ty .  In  o ther  words ,  one  of  the  par t ies  i s  able  
to  void  the  cont rac t  or  go  through wi th  i t  a t  the i r  d i scre t ion .   An  
example  of  a  voidable  cont rac t  i s  one  tha t  i s  s igned under  duress .   
The  person who was  he ld  under  duress  whi le  s igning  a  cont rac t  can  
void  the  cont rac t  ( resc ind  i t )  or  enforce  i t  a t  the i r  so le  d iscre t ion .  
 
Void Contract  
 A void  cont rac t  has  no  legal ly  b inding  ef fec t .   I t  i s  
unenforceable  f rom the  very beginning and i s  not  a  cont rac t  a t  a l l .   
 
 Examples  of  void  cont rac ts  inc lude:  

 contrac ts  to  commit  a  c r ime.   
 rea l  es ta te  cont rac ts  wi th  minors .  
 contrac ts  wi th  someone  who has  been formal ly  commit ted  to  a  

 menta l  ins t i tu t ion .    
 contrac ts  wi th  someone  who has  been dec lared  incompetent  by  a  

 cour t  of  law.   
  
Power of  Attorney 
 A power  of  a t torney  i s  a  wr i t ten  ins t rument  g iv ing  author i ty  
to  an  agent .  For  example ,  Brother  #1  i s  in  Sydney ,  Aust ra l ia  and 
would  l ike  Brother  #2  to  s ign  for  h im in  the  conveyance  of  a  home 
purchased  by  the  two of  them some years  ago .   Brother  #1  s igns  a  
power  of  a t torney  form a t  the  Amer ican  Consula te  in  Sydney,  has  i t  
no tar ized ,  and  sends  i t  to  h is  bro ther  in  the  U.S .   Bro ther  #2  then  
ac t s  as  a t torney- in- fac t  for  Brother  #1  and  s igns  escrow 
ins t ruc t ions  on  h is  behal f .    
 
Attorney-In-Fact  

An a t torney- in- fac t  i s  a  person  who i s  author ized  to  ac t  on 
behal f  of  another  person .  Brother  #2  in  our  previous  example  would  
be  cons idered an  a t torney- in- fac t  for  Brother  #1 .  

 
Assignment  
 An ass ignment  i s  the  t ransfer  of  r ights ,  in teres t s ,  o r  t i t l e  to  
proper ty  of  a  person  (ass ignor)  to  another  person  (ass ignee) .   A 
typica l  ass ignment  i s  when t rus t  deeds  a re  so ld  f rom one  lender  to  
another .    
 
 
 
Novat ion 
 A novat ion  i s  the  subs t i tu t ion  of  a  new contrac t  for  an  o ld  
one .   For  example ,  when the  lender  re leases  a  se l le r  f rom the  
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obl iga t ion  to  pay  the  loan  in  a  loan  assumpt ion ,  and subs t i tu tes  the  
buyer  as  the  one  respons ib le  to  repay  the  debt ,  th i s  i s  ca l led  a  
novat ion .  
 
Statute  of  Limitat ions  
 The  s ta tu te  of  l imi ta t ions  i s  the  amount  of  t ime in  which  a  
person  can  br ing  an  ac t ion  in  cour t .   A purchaser  of  rea l  proper ty  
genera l ly  has  two (2)  years  to  br ing  a  c la im in  cour t  i f  i t  i s  re la ted  
to  d i sc losure  on  a  Transfer  Disc losure  Sta tement .   Breach  of  
f iduc iary  duty  i s  genera l ly  four  (4)  years  f rom the  c lose  of  escrow 
or  when the  defec t  i s  d i scovered  by  the  p la in t i f f  in  the  lawsui t .   I f  
these  t ime  per iods  a re  exceeded,  then  the  s ta tu te  of  l imi ta t ions  
takes  e f fec t  and  the  person  i s  prevented  f rom br inging  an ac t ion  in  
cour t .    
 
Speci f ic  Performance 
 Spec i f ic  per formance  i s  a  cour t  ac t ion  brought  to  force  a  
par ty  to  car ry  out  the  te rms  of  a  cont rac t .   Speci f ic  per formance  i s  
usual ly  used  to  force  a  par ty  to  convey rea l  proper ty  as  s ta ted  in  a  
purchase  agreement .   Each piece  of  rea l  es ta te  i s  considered  unique  
and  lega l  damages  a re  many t imes  not  adequate  to  compensate  a  
buyer  for  a  se l le r ’s  breach  of  cont rac t .   Therefore ,  the  cour t s  force  
the  se l le r  to  convey the  proper ty  to  the  buyer  under  the  terms  of  the  
cont rac t .   Cons idera t ion  for  the  cont rac t ,  however ,  must  be  
reasonable  or  suf f ic ient  re la t ive  to  va lue  for  the  cour ts  to  requi re  
speci f ic  per formance .  
 
Liquidated Damages  
 L iquida ted  damages  a re  the  prede termined  amount  of  damages  
the  par t ies  a  the  cont rac t  agree  to  as  the  to ta l  amount  of  
compensa t ion  an  in jured  par ty  wi l l  rece ive  i f  the  o ther  par ty  
breaches  the  cont rac t .   

For  example ,  a  buyer  and  se l le r  in i t ia l  the  l iquida ted  damages  
c lause  to  a  rea l  es ta te  purchase  agreement .   The  buyer  removes  a l l  
cont ingenc ies  to  the  cont rac t  and then  defaul t s  on  the  purchase  of  
the  proper ty  (changes  h i s  mind and does  not  go  through wi th  the  
cont rac t ) .   The  maximum amount  of  damages  the  se l le r  can  rece ive  
f rom the  defaul t ing  buyer  has  a l ready been  prede termined  by  the  
l iquida ted  damages  c lause  in  the  cont rac t .   The  amount  i s  usua l ly  
3% of  the  sa les  pr ice  or  the  earnes t  money depos i t ,  whichever  i s  
lower  for  a l l  one- to- four  uni t  dwel l ings  in  Cal i forn ia .   
 The  l iqu ida ted  damages  c lause  in  a  rea l  es ta te  purchase  
cont rac t  must  be  in i t ia led  by  both  buyer  and  se l le r .   I f  the  buyer  
subsequent ly  rece ives  news of  a  job  t ransfer  and decides  not  to  buy 
the  proper ty .   Under  these  c i rcumstances ,  the  deposi t  i s  genera l ly  
spl i t  50% sel le r /50% l i s t ing  broker .  
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Option 
 An opt ion  i s  an  agreement  to  keep  an  of fe r  to  se l l  or  l ease  
rea l  proper ty  open for  a  spec i f ied  per iod  of  t ime .   Opt ions  are  
commonly  used  in  the  purchase  of  raw land ,  a l lowing  the  buyer  to  
reso lve  zoning ,  en t i t lement ,  and  feas ib i l i ty  ques t ions  pr ior  to  
commit t ing  the  funds  necessary  to  purchase  the  proper ty .   An 
opt ion  must  be  accompanied  by  cons idera t ion .   Opt ions  are  
ass ignable .   
 I f  the  opt ionee  dec ides  to  exerc i se  h is  or  her  opt ion  dur ing  
the  per iod  speci f ied ,  then  the  opt ionor  must  per form and se l l  the  
proper ty  as  per  the  cont rac t .   
  
 Next  i s  a  look a t  the  broker’s  r i sks  associa ted  wi th  
adver t i s ing .  
 
 
Advertising 
 Risks  assoc ia ted  wi th  adver t i s ing  inc lude  b l ind  ads ,  
mis leading adver t i s ing ,  and a  broker  breaking  h is  promise  to  
adver t i se .  
 
Blind Ad 

A bl ind  ad  does  not  have  the  name of  the  agent  or  broker  who 
has  the  proper ty  l i s ted  for  sa le .   Bl ind ads  a re  i l l egal  because  
“agt .” ,   “bro .” ,  “bkr .” ,  or  the  name of  the  broker  must  accompany 
each  adver t i sement  for  the  sa le  of  the  proper ty .  

A l i censee  must  d i sc lose  when adver t i s ing ,  tha t  he  i s  an  
agent .  A b l ind  ad  makes  the  agent  appear  to  be  the  owner .  I t  does  
not  ident i fy  the  broker .   
 
Misleading Advert is ing  
 Adver t i s ing  cannot  mis lead  a  prospect ive  buyer  regard ing  the  
condi t ion  or  o ther  fac t s  about  a  subjec t  proper ty .   A “f ixer”  
proper ty  should  be  ca l led  a  “ f ixer ,”  and not  a  “move r ight  in”  
dream home.  
 
Broker  Breaks  Promise  to  Advert i se  
 A broker  breaking  h i s  promise  to  adver t i se  i s  i l l ega l .   I f  a  
broker  promises  to  adver t i se  a  proper ty  and  then  does  not  do  as  
promised ,  she  may be  l iab le  for  damages  under  ac tua l  f raud .  
 
 Next  i s  a  look a t  fa i r  hous ing  r i sks .  
Fair Housing 
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 Fa i r  hous ing  r i sks  inc lude  Federa l  Fai r  Housing  Laws,  S ta te  
Fa i r  Hous ing  Laws,  race  res t r ic t ions  on  a  deed ,  mar i ta l  s ta tus  
d iscr iminat ion ,  and  the  Amer icans  Wi th  Disabi l i t ies  Act  (ADA).    
 
Federal  Fair  Housing  Laws 
 The  main  federa l  fa i r  hous ing  law was  the  Civi l  Rights  Act  of  
1968.   This  Act  has  been  ins t rumenta l  in  prohib i t ing  d iscr iminat ion 
in  the  sa le  and  lease  of  hous ing  throughout  the  U.S.   In  1968 the  
U.S .  Supreme Cour t  p rohibi ted  a l l  rac ia l  d i sc r imina t ion  when rea l  
proper ty  i s  so ld  or  ren ted .  
 The  Civi l  Rights  Act  of  1968 a l lows  a l l  prospec t ive  buyers  to  
be  g iven  the  same oppor tuni ty  to  purchase  res ident ia l  proper t ies  
wi thout  rac ia l  res t r ic t ions .    
 I f  a  se l le r  asks  a  broker  to  d isc lose  a  buyer ' s  race ,  the  broker  
should  not  d isc lose  the  purchaser ' s  race  because  i t  i s  not  a  mater ia l  
fac t .  
 
Redl ining  
 Redl in ing  occurs  when a  lender  obta ins  a  map and  p laces  a  
red  l ine  a round an  area  where  he  does not  want  to  make  loans .   This  
i s  ca l led  “ redl in ing”  and i s  i l legal .  
 
State  Fair  Housing  Laws 
 There  are  four  impor tant  fa i r  hous ing  laws  tha t  have  been  
enacted  in  the  Sta te  of  Cal i forn ia :  
Cal i fornia  Fair  Housing  Act  –  The  owner  of  a  s ingle- fami ly  
res idence  may take  in  a  boarder  and  be  exempt  f rom the  Cal i forn ia  
Fa i r  Housing Act .  
 
Unruh Civ i l  Rights  Act  –  prohib i ted  d iscr iminat ion  in  bus iness  
es tabl i shments  in  Cal i fornia .  
 
Rumford  Act  –  prohib i ted  d iscr iminat ion  in  the  sa le  and  ren t  of  
res ident ia l  proper t ies  in  Cal i forn ia .  
 
Holden Act  –  prohib i ted  d iscr iminat ion  in  lending  in  Cal i fornia .   
 
Hous ing  Financial  Discr iminat ion Act  of  1977 (Holden Act)  
 For  example ,  XYZ Savings  and  Loan Associa t ion  negot ia tes  a  
$200,000 loan  wi th  Mar ia  Gomez.   Mar ia  speaks  no  Engl i sh .   In  
order  to  complete  the  t ransac t ion  XYZ provides  loan  forms  wr i t ten  
in  Spanish .   In  the  escrow c los ing  s ta tement  Mar ia  i s  charged  a  
1 /8% higher  in teres t  ra te  than  other  bor rowers  who speak  Engl i sh .   
Under  these  c i rcumstances  the  lender  could  not  impose  the  ext ra  
charge .   This  i s  a  v io la t ion  of  the  Hous ing  Financia l  Discr iminat ion  
Act  of  1977.   
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 I f  a  loan  broker  asks  a  person apply ing  through the  broker ’s  
of f ice  for  a  new loan  to  f i l l  out  a  ques t ionnai re  in  which  the  
bor rower’s  race  and  mar i ta l  s ta tus  are  reques ted ,  the  appl icant  can  
re fuse  d i sc lose  h is  race  or  mar i ta l  s ta tus .  
 
Steer ing 
 S teer ing occurs  when an  agent  s teers  a  c l ien t  out  of  
communi t ies  tha t  a re  not  of  h i s  e thnic  race .   S teer ing  i s  i l l egal .  
 A rea l  es ta te  l i censee  has  a  prac t ice  tha t  when he  i s  
approached by  members  of  minor i ty  groups  who want  to  be  shown 
proper ty ,  he  avoids  showing them proper ty  in  in tegra ted  areas .   
This  would  be  an  example  of  s teer ing .  
 
Panic  Peddl ing and Blockbust ing 
 Panic  peddl ing  and b lockbust ing  a re  very  s imi la r  te rms .   For  
example ,  when an agent  goes  into  a  ne ighborhood and informs the  
homeowners  tha t  they should  se l l  the i r  homes  now because  
minor i t ies  a re  coming in to  the  ne ighborhood and the i r  homes  wi l l  
suf fer  a  loss  in  va lue ,  th is  i s  ca l led  panic  peddl ing  or  b lockbus t ing .   
Both  of  these  ac t iv i t ies  a re  i l l ega l .  
 A rea l  es ta te  broker  who under takes  to  canvas  a  ne ighborhood 
area  tha t  i s  very  near  to  a  sec t ion  in to  which  minor i t i es  have  
recent ly  moved te l l ing  the  people  to  whom he  ta lks  tha t  they  should  
se l l  now as  the i r  proper ty  might  suf fer  a  loss  in  va lue  in  the  fu ture ,  
th i s  i s  ca l led  panic  peddl ing  and  b lockbus t ing .   Again ,  both  are  
i l lega l .  
 A l icensee  who contac ts  owners  of  homes in  an  a rea  
indica t ing tha t  they  should  l i s t  the i r  homes  for  sa le  wi th  h im 
because  minor i t ies  may be  moving  in to  the  a rea ,  th i s  prac t ice  
would  be  cons idered  b lockbus t ing ,  panic  peddl ing ,  and  i l lega l .   
 
Race Restr ict ions  On A Deed 
 Regarding  the  conveyance  of  a  deed  inc luding  race  
res t r ic t ions ,  the  deed  i s  va l id  but  the  race  res t r ic t ions  are  
unenforceable .   Race  res t r ic t ions  on  a  deed  are  unenforceable  
because  they v io la te  the  U.S.  Const i tu t ion .   
 When a  deed  inc ludes  race  res t r ic t ions ,  the  race  res t r ic t ions  
can be  changed wi th  a  cour t  order .  
 
Marital  Status  Discriminat ion 
 I t  i s  i l l ega l  for  a  landlord  to  requi re  a  tenant  to  have  a  co-
s ignor  because  he  or  she  i s  not  marr ied .   This  i s  mar i ta l  s ta tus  
d iscr imina t ion  and i l legal .  
  
Americans  With Disabi l i t ies  Act  (ADA) 

 27



 The  Amer icans  With  Disabi l i t ies  Act  (ADA) requi res  equal  
access  to  publ ic  bui ld ings  for  a l l  handicapped persons .  
 
Real  Estate  Commiss ioner  Creates  Color  Bl ind Industry 
 The  Real  Es ta te  Commiss ioner ' s  po l icy  i s  to  c rea te  a  "co lor  
b l ind"  indus t ry .   This  means  tha t  agent ' s  should  main ta in  an  
a t t i tude  tha t  i s  co lor  b l ind  and  f ree  of  b ias ,   race ,  c reed ,  and  color  
a re  not  mater ia l  fac t s  in  a  rea l  es ta te  t ransact ion,  and   agents  
should  t rea t  a l l  people  l ike  they  themselves  would  l ike  to  be  
t rea ted .  
 
 Next  a re  some prac t ica l  examples  of  h igh  r i sk  areas  for  
l i censees .  
 
 
 
Practical Examples of High Risk Areas 
 Prac t ica l  examples  of  h igh  r i sk  areas  for  l i censees  a re  f raud ,  
misrepresenta t ion ,  non-disc losure ,  concealment  of  mater ia l  fac ts ,  
and  unl icensed  ass is tan ts .   
 
Fraud/Misrepresentat ion/Non-Disc losure  
 Fraud i s  a  n ice  word  for  ly ing .  Misrepresenta t ion  occurs  when 
the  agent  misrepresents  the  condi t ion  of  the  proper ty  or  some other  
mater ia l  fac t (s )  about  a  proper ty .   Non-disc losure  occurs  when a  
l i censee  or  h is  c l ient s  ( se l le r  or  buyer)  do  not  d isc lose  mater ia l  
fac ts  tha t  a re  per t inent  to  the  purchase  of  rea l  proper ty .  

When an  agent  makes  a  promise  tha t  in f luences  a  person to  
enter  in to  a  t ransact ion,  th i s  i s  ca l led  a  Fa lse  Promise .    
   
Misrepresentat ion 
 Misrepresenta t ion  has  two ca tegor ies :   

•  in tent ional  misrepresenta t ion  (another  name for  f raud or  ly ing)   
•  negl igent  mis representa t ion (unin tent ional  mis take) .   
 

Obvious  knowledge  by  the  broker  i s  cons idered  
mis representa t ion .    
 
Concealment  of  Materia l  Facts  
 A mater ia l  fac t  i s  a  fac t  tha t  a f fec t s  the  va lue  of  a  proper ty  
and  i f  a  buyer  knew about  the  fac t  she  probably  would  not  purchase  
the  proper ty .   Examples  of  mater ia l  fac t s  a re  leaky roofs  and 
ex tens ive  p lumbing repa i rs .    
 
 
Unlicensed Ass is tant  
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 I f  a  broker  has  h is  unl icensed  recept ionis t  schedule  an  
appra isa l  for  a  proper ty ,  she  cannot  g ive  the  appra i ser  in format ion  
concerning  the  proper ty .   She  can only  schedule  the  appra isa l .   I f  
she  were  a  l icensed  ass i s tan t ,  then  she  would  be  ab le  to  provide  
informat ion  regarding  the  proper ty .  
 An unl icensed  recept ionis t  cannot  adver t i se  (des ign  and  make  
adver t i sements)  for  the  broker .  She  can  only  p lace  what  the  broker  
to ld  her  to  wr i te  in  the  newspaper  or  o ther  adver t i s ing  medium.   
 I f  a  rea l  es ta te  broker  has  h i s  unl icensed ass i s tant  hand out  
door  hanger  f l ie rs  in  h is  fa rm area  and  make  te lephone  cold  ca l l s  
sol ic i t ing  prospect ive  buyers ,  se l le rs ,  and borrowers ,  th is  i s  
un lawful  for  both  the  broker  and  the  unl icensed  ass is tant .  
  
 Next  i s  a  look  a t  some r i sk  reduct ion  techniques  to  he lp  
l icensees  reduce  the i r  exposure  to  r i sk .   
 
 
 
Risk Reduction 
 Risk  reduct ion  techniques  inc lude  a  company adopt ing  an  
of f ic ia l  r i sk  management  pol icy ;  r i sk  can  be  minimized  by  
p lanning ,  t ra in ing ,  superv is ion ,  and  enforcement ;  broker  de legat ing  
document  rev iew to  sa lesperson;  i t  i s  the  responsib i l i ty  of  brokers ,  
of f ice  managers ,  and  superv isors  to  manage  r i sk  by  educat ing ,  
t ra in ing ,  and supervis ing  employees  and assoc ia tes ;  b roker -
sa lesperson  agreements ;  goals  o f  r i sk  management  c lear ly  s ta ted  
and  communica ted  to  agents  and  employees ;   consequences  of  
i l lega l  and uneth ica l  behavior ;  need  for  l icensees  to  s tay  cur rent ;  
and  r i sk  i s  ongoing  and reduced through proper  t ra in ing ,  
superv is ion ,  and  enforcement  of  of f ice  pol ic ies .  
 
Companies  Should Adopt  an Off ic ia l  Risk Management  Pol icy  
 I t  i s  advisable  for  rea l  es ta te  companies  to  adopt  an  off ic ia l  
r i sk  management  pol icy .   This  pol icy  should  cover  a reas  of  r i sk  to  
the  company and  i t s  l i censees ,  as  wel l  as  the  company’s  pol ic ies  
dea l ing  wi th  each  area .   This  should  be  conta ined  in  the  company’s  
of f ice  pol icy  and procedures  manual .  
 
Risk Can Be Minimized by Planning,  Training,  Supervis ion,  and  
Enforcement  
 Risk  to  the  rea l  es ta te  company can  be  minimized  by 
p lanning,  t ra in ing ,  supervis ion ,  and enforcement .   The  company 
should  p lan  to  t ra in ,  supervise ,  and  enforce  the  pol ic ies  se t  for th  in  
the i r  of f ice  pol ic ies  and  procedures  manual .  
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 Planning :   A formal  p lan  regard ing  minimiz ing  r i sk  as  se t  
for th  in  the  of f ice  pol ic ies  and  procedures  manual .  
 Training :   Coverage  of  r i sk  reduct ion  i ssues  wi th in  the  
company’s  formal  t ra in ing  program for  new agents  and on-going 
t ra in ing  for  exper ienced  agents .  
 Superv is ion :   Al l  b roker-off icers   and  sa les  managers  should  
be  aware  of  r i sk  reduct ion  i ssues  when supervis ing  l icensees .   
Correc t ions  should  be  made  to  on-going  l icensee  t ra in ing  as  needed 
to  reduce  r i sk  to  the  company.  
 Enforcement :   L icensees  who do  not  fo l low the  company’s  
r i sk  reduc t ion  pol ic ies  should  be  repr imanded and then,  i f  the  
pol ic ies  a re  not  fo l lowed,  subsequent ly  te rminated  by  the  company.   
 
Broker  Delegates  Document  Reviews to  Salesperson 
 I t  i s  qui te  common for  l a rge  rea l  es ta te  brokerage  opera t ions  
to  de legate  to  a  sa lesperson  (usual ly  ca l led  a  sa les  manager)  wi th in  
an  of f ice  the  abi l i ty  to  review and in i t ia l  documents  comple ted  by  
o ther  sa lespersons  wi th in  the  of f ice .   The  broker  can  de lega te  these  
rev iews  to  a  sa lesperson  who has  a t  l eas t  two (2)  years  fu l l - t ime  
exper ience  as  a  rea l  es ta te  sa lesperson  wi th in  the  pas t  f ive  (5)  
years .  
 
The Responsibi l i ty  of  Brokers ,  Off ice  Managers ,  and 
Supervisors  to  Manage  Risk  by Educat ing,  Training,  and 
Supervis ing  Employees  and Associates   
 I t  i s  the  respons ib i l i ty  of  brokers ,  of f ice  managers ,  and  
supervisors  to  manage  r i sk  by  educat ing ,  t ra in ing ,  and  superv is ing  
employees  and  assoc ia tes .   These  respons ib i l i t ies  should  be  covered  
wi th in  the  of f ice  pol ic ies  and  procedures  manual .   Educat ing ,  
t ra in ing ,  and  superv is ing  should  be  covered  wi thin  the  pos t - l i cense  
t ra in ing  program for  new l icensees—as wel l  as  on-going t ra in ing  
dur ing  off ice  meet ings .  The  broker-of f icer  and  sa les  managers  
should  adequate ly  supervise  the  l icensees  under  the i r  
respons ib i l i ty .  
 
Broker-Salesperson Agreement  
 A wr i t ten  broker-sa lesperson  agreement  i s  requi red  be tween 
a l l  rea l  es ta te  brokers  and sa lespersons  in  Cal i forn ia .   A wri t ten  
agreement  be tween the  broker  and  sa lesperson i s  requi red  by  the  
Real  Es ta te  Commiss ioner ’s  regula t ions .  A sa lesperson  i s  lega l ly  an  
employee  of  the  broker ;  however ,  he  i s  an  independent  cont rac tor  
for  tax  purposes .   The  broker  must  keep a  copy of  broker -
sa lesperson  agreements  for  three  (3)  years  a f te r  t e rmina t ion of  
employment .   The  agreement  be tween a  broker  and  sa lesperson  is  
not  requi red  to  be  approved by  the  Depar tment  of  Real  Es ta te .   
However ,  i t  must  be  in  wr i t ing .  
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Goals  of  Risk  Management  Clearly  Stated and Communicated to  
Agents  and Employees  
 Brokers  dur ing  in i t i a l  and  on-going  t ra in ing ,  of f ice  meet ings ,  
and in  the i r  Pol ic ies  and  Procedures  Manual  should  c lear ly  s ta te   
r i sk  management  goa ls .   Proper  comple t ion  of  a l l  cont rac t s  and 
d isc losures  i s  c r i t i ca l  to  f i l e  management  and  resu l t ing  r i sk  
reduct ion .  
 
Consequences  of  I l legal  and Unethical  Behavior  
 The consequences  of  i l legal  and uneth ica l  behavior  i s  e i ther  a  
cor rec t ion  of  the  agent ’s  ac t ions  or  te rminat ion and  not i f ica t ion  to  
the  DRE.    
  
Need for  Licensees  to  Stay Current  
 All  rea l  es ta te  l i censees  should  s tay  curren t  in  the i r  a rea(s)  o f  
exper t i se  by  reading  indus t ry  publ ica t ions  and  comple t ing  
cont inuing  educat ion  requi rements  as  prescr ibed  by  the  DRE.  
 
Risk  i s  Ongoing and Reduced Through Proper  Training,  
Supervis ion,  and Enforcement  of  Off ice  Pol ic ies  
 As  ment ioned  ear l ie r ,  r i sk  reduct ion  i s  a  cons tant  and 
ongoing  process  and  can  be  reduced by  t ra in ing ,  superv is ion  of  
agents ,  and  enforcement  of  of f ice  pol ic ies .  
 
 Next  i s  a  look a t  r i sk  management  and the  consumer .  
 
 
 
 
Risk Management and the Consumer 
 Risk  Management  and the  Consumer  inves t iga tes  the  impact  
of  the  consumer’s  increased access  to  informat ion and the  
consumer’s  demand for  grea ter  va lue  f rom a  l icensee’s  services .  
Licensees  a re  cus todians  of  the  publ ic  in te res t  when conduct ing  
l i censed ac t iv i t i es  and have  f iducia ry  dut ies  to  the  consumer .  
 
Impact  of  the  Consumer’s  Increased Access  to  Information and 
the  Consumer’s  Demand for  Greater  Value  from a  Licensee’s  
Services  
 With  the  advent  of  the  in ternet ,  informat ion i s  much more  
access ib le  than  ever  before .   For  th i s  reason  consumers  are  
demanding  more  va lue  f rom the i r  agents .   
 
 
 
 

 31



 Agents  br ing  severa l  th ings  to  a  rea l  es ta te  t ransac t ion:  
1 .  Knowledge  of  the  cont rac ts .  
2 .  Knowledge  of  the  d i sc losures .  
3 .  Knowledge  of  the  rea l  es ta te  market .  
4 .  Knowledge  of  f inancing .  
5 .  Knowledge  of  inspec t ions  and repai rs .  
6 .  Buffer  zone  be tween the  se l le r  and  buyer .  
7 .  Negot ia tor  and advocate  for  the i r  c l i en t  in  the  t ransac t ion .  
 
Licensees  are  Custodians  of  Publ ic  Interest  When Conduct ing 
Licensed Act iv i t ies  
 Real  es ta te  l i censees  are  cus todians  of  the  publ ic’s  in te res t  
when conduct ing  l icensed  ac t iv i t i es .   For  th i s  reason,  the  DRE 
takes  i t s  regula tory  dut ies  very  ser ious ly .    
 An agent  who harms members  of  the  genera l  publ ic  and then 
sk ips  town and does  not  pay  any judgments  agains t  them,  i s  
def in i te ly  the  exception  and  not  the  ru le  in  Cal i forn ia .    
 The  DRE has  a  Recovery  Fund or  Recovery  Account  tha t  can  
be  used  by  members  of  the  general  publ ic  who have  un-col lec table  
judgments  aga ins t  a  l i censee .  Par t  o f  a l l  l i cense  fees  go  in to  the  
Recovery  Fund.   I f  there  i s  an  un-col lec tab le  judgment  aga ins t  a  
rea l  es ta te  l icensee ,  the  consumer  who was  harmed may col lec t  up 
to  $20,000 f rom the  fund.   However ,  the  DRE wi l l  pay  a  maximum 
of  $100,000 for  each  l icensee .   So  i f  there  a re  more  than  f ive  
consumers  harmed by  the  l icensee ,  the  s ix th  wi l l  rece ive  noth ing  (5  
x  $20,000= $100,0000.  
 
F iduciary  Responsibi l i ty  

An agency re la t ionship  g ives  r i se  to  a  f iduc iary  duty  of  
u tmost  care ,  hones t ,  in tegr i ty ,  and  loyal ty  of  the  agent  to  the  
pr inc ipal .   This  i s  a  h igher  s tandard  of  care  tha t  the  agent  mus t  
exerc i se  when ac t ing  for  h is  pr inc ipa l .  F iduciary  obl iga t ions  
inc lude  t ru th ,  conf ident ia l i ty ,  and  competence .   A rea l  es ta te  agent  
has  a  pos i t ion  of  t rus t  and  genera l ly  ac ts  as  a  f iduc iary .  

The  fol lowing  a re  two major  breaches  of  an  agent ’s  f iduc iary  
duty  to  h is  pr inc ipa l :  

 
1 .  A l i s t ing  agent  in formed the  buyer  tha t  the  se l le r  wi l l  t ake  less  

money for  the  property .   This  i s  a  breach of  f iduciary  duty  to  the  
se l le r .  

2 .  A se l l ing  agent  cannot  revea l  anyth ing  negat ive  about  h is  buyer  
to  the  se l le r .   This  i s  a  breach  of  f iduciary  duty  to  the  buyer .  

 
 Next  i s  a  look  a t  the  legal  responsibi l i ty  p laced  on  rea l  es ta te  
l i censees .  
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Legal Responsibilities 
 Legal  respons ib i l i t i es  inc lude  v icar ious  l iab i l i ty  for  
indiv iduals ,  supervisors ,  and  the  company;  s ta tu tory  dut ies  and 
responsib i l i t i es  for  l i censees ;  l egal  c la ims  based on media t ion ,  
a rb i t ra t ion ,  and  l i t iga t ion;  l i cense  d isc ip l ine ;  the  Real  Es ta te  
Commiss ioner ;  c la ims  s temming f rom se l f - regula t ion ,  such  as  
gr ievances /arbi t ra t ion ;  and the  d i s t r ic t  a t torney  and c r iminal  
cour t s .   
 
Vicarious  Liabi l i ty  for  Individual ,  Supervisor ,  and Company 
 I f  a  sa lesperson  does  something  uneth ica l  or  i l lega l ,  the  
sa lesperson  and the  broker  a re  both  l iable .   I f  the  broker  does  
something  unethica l  or  i l l ega l  the  sa lesperson  i s  NOT l iab le  for  the  
broker’s  ac t ion .  
 
Statutory Dut ies  and Responsibi l i t ies  of  the  Licensee  
 There  are  many s ta tu tory  dut ies  for  l icensees  tha t  have  been 
imposed by  the  Sta te  Legis la ture .  Some dut ies  to  consider  are  
d i sc losure  of  mater ia l  fac t s ,  agency  di sc losure ,  and  natura l  hazards  
d isc losure .  
 
Legal  Claims Resolved by Mediat ion,  Arbitrat ion,  or  Lawsuit  
 Legal  c la ims  be tween l icensees  and pr inc ipa ls  can  be  
reso lved  by  media t ion ,  a rb i t ra t ion ,  or  l i t iga t ion  ( lawsui t ) .  
Media t ion  i s  volunta ry .    
 A media tor  hears  the  case  and makes  a  de termina t ion .   The  
media tor ’s  ru l ing  i s  non-binding.    
 An arbi t ra tor  hears  the  case  and  makes  a  determinat ion .  His  
de terminat ion  i s  b inding  be tween both  par t ies .  Both  the  buyer  and  
se l le r  must  agree  to  the  type  of  d ispute  reso lu t ion  used  by  in i t ia l ing  
the  arbi t ra t ion  c lause  in  the  purchase  agreement  and/or  l i s t ing  
agreement .  A b inding arbi t ra tor  (usua l ly  a  former  judge  or  real  
es ta te  a t torney  wi th  a t  leas t  f ive  years  exper ience)  hears  the  case  
and  makes  a  de terminat ion .   There  i s  genera l ly  no  appeal—and 
arb i t ra t ion  can  cos t  more  than  l i t iga t ion .  
 In  l i t iga t ion ,  a  judge  or  jury  hears  the  case .   They make  a  
de terminat ion  and  there  may be  an  appea l  process .   Genera l ly  the  
t r ia l  cour t s  hear  the  case ,  and  the  one  of  the  appel la te  cour t s  in  
Cal i fornia  reviews the  case  on  appea l .   The  three  appe l la te  cour t  
jus t ices  check  the  ru les  of  law tha t  re la te  to  the  t r ia l  cour t ’ s  
dec is ion .  
 In  l ieu  of  l i t iga t ion ,  both  p la in t i f f  and  defendant  may agree  
to  a l te rna t ive  d ispute  resolut ion  which  en ta i l s  media t ion  of  the  
d ispute .   This  i s  genera l ly  a  cheaper  and eas ier  way to  dec ide  the  
mat ter .  
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License  Disc ipl ine  by  the  Department  of  Real  Estate  
 The Real  Es ta te  Commiss ioner  suspends  and revokes  rea l  
es ta te  l i censes .   When an  agent  has  done  something  wrong,  the  Real  
Es ta te  Commiss ioner  f i r s t  i ssues  an  accusa t ion .   The  l icensee  can  
then  p lead  hi s  case  and  the  Commiss ioner  may suspend h is  l icense  
for  a  cer ta in  per iod  of  t ime or  revoke  i t  en t i re ly .   The  DRE Bul le t in  
i s  now publ i shed  on  the i r  websi te  and l i s t s  a l l  of  the  agents  who are  
in  t rouble .    
 
Real  Estate  Commiss ioner  

The Real  Es ta te  Commiss ioner  i s  appointed  by the  Governor  
of  the  Sta te  of  Cal i fornia .   The  Real  Es ta te  Commiss ioner  has  
pr imary  regula tory  au thor i ty  over  a l l  rea l  es ta te  subdiv iders  and  
l icensees  in  Cal i forn ia .  

The  Real  Es ta te  Commiss ioner  revokes  rea l  es ta te  l icenses .   
In  addi t ion ,  the  Commiss ioner  i ssues  cease  and des is t  orders  to  
subdiv iders  who do  not  fo l low the  rea l  es ta te  laws .  
 The  Real  Es ta te  Commiss ioner  wi l l  s ta r t  an  ac t ion  agains t  a  
l i censee  wi th  an  in junct ion  and has  three  years  to  t ake  ac t ion  on  a  
v io la t ion .  
 The  maximum f ine  the  Real  Es ta te  Commiss ioner  can levy  
aga ins t  a  broker  who pays  an  unl icensed person for  sol ic i t ing  
borrowers  or  negot ia t ing  loans  i s  $10,000.  
 
Claims Stemming from Sel f -Regulat ion of  the  Real  Estate  
Industry ,  Such as  Grievance/Arbitrat ion 
 The  Nat ional  Associa t ion of  Rea l tors  (NAR) i s  a  na t ional  
indus t ry  group assoc ia ted  wi th  the  Cal i forn ia  Assoc ia t ion  of  
Real tors  (CAR)  and loca l  associa t ions .   A l icensee  MUST be  a  
member  of  NAR to  ca l l  themselves  a  “Real tor .”  
 I f  a  l i censed  rea l  es ta te  broker  i s  no t  a  member  of  the  
Cal i fornia  Associa t ion  of  Real tors  or  the  Nat ional  Associa t ion  of  
Real tors  and in  h i s  adver t i s ing  he  indica tes  tha t  he  i s  a  Real tor ,  he  
i s  subjec t  to  d i sc ip l inary  ac t ion  by  the  Real  Es ta te  Commiss ioner .  
 Should  a  d ispute  regard ing  a  commiss ion  ar i se  be tween two 
sa les  l icensees  who are  members  of  the  Nat iona l  Associa t ion  of  
Real tors ,  by  provis ions  of  tha t  organiza t ion’s  Code  of  Eth ics  they  
wi l l  se t t le  the  mat ter  by  arb i t ra t ion .  
 Misuse  of  the  name "Real tor"  i s  a  v io la t ion  of  the  Cal i fornia  
Real  Es ta te  Law.  
 
Distr ict  Attorney and the  Criminal  Courts  
 The  d is t r i c t  a t torney would  prosecute  a  non- l icensee  who 
per forms  ac t s  requi red  by  a  rea l  es ta te  l i cense .  In  the  event  a  non-
l icensee  per forms  an  ac t  for  which  a  l i cense  i s  requi red ,  the  par ty  
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tha t  would  prosecute  the  non- l icensee  i s  the  d is t r ic t  a t torney  in  the  
county  where  the  ac t iv i ty  occur red .  
 For  example  Jones ,  who does  not  have  a  rea l  es ta te  l icense ,  i s  
the  owner  and  pres ident  of  an  inves tment  f i rm.   He  adver t i ses  and 
se l l s  proper t ies  for  h is  c l ien ts .   S ince  these  t ransac t ions  involve  
rea l  es ta te ,  the  d is t r i c t  a t torney  wi l l  prosecute  h im for  v io la t ing  the  
rea l  es ta te  law.  
 
 Risk  management  i s  a  c r i t ica l  a rea  for  rea l  es ta te  l icensees  to  
consider  in  a l l  o f  the i r  rea l  es ta te  endeavors .   The  Risk  
Management  course  has  been  des igned  to  address  some of  the  most  
press ing  areas  tha t  confront  l icensees  on  a  day- to-day  bas is  and  i t  
i s  hoped tha t  rea l  es ta te  l i censees  wi l l  be  able  to  reduce  the i r  r i sk  
in  today’s  l i t ig ious  envi ronment .  
 
 This  concludes  our  three  (3)  hour  cont inuing  educat ion  course  
in  Risk  Management .  
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