
Ethics, Professional Conduct, and Legal 
Aspects of Real Estate 
 
 Real  es ta te  professionals  in  Cal i fornia  are  constant ly  faced 
with decis ions that  require  e thical  and professional  responses;  
and this  is  not  an easy task.   Every real  estate  t ransact ion is  
unique,  and real  es ta te  professionals  must  be "fast  on their  feet"  
in  order  to  consummate real  es ta te t ransact ions and inst i tute  real  
es ta te  loans.   In  so doing,  real  es ta te  professionals  must  create  
these "deals"  within an ethical  f ramework.   This  f ramework is  
del ineated through Business  and Professions Code Sect ions 10176 
and 10177.  I t  i s  a lso covered within relevant  case  law that  wil l  be 
presented at  the end of  this  course.  
 
 
Business  and Professions Code Section 10176 

The commissioner  may,  upon his  own motion,  and shal l ,  
upon the ver i f ied complaint  in  wri t ing of  any person,  invest igate  
the act ions of  any person engaged in  the  business or  act ing in  the 
capaci ty  of  a  real  es ta te  l icensee within this  s ta te ,  and he may 
temporar i ly  suspend or  permanent ly  revoke a  real  es ta te  l icense 
at  any t ime where the l icensee,  while  a  real  es tate  l icensee,  in 
performing or  a t tempting to  perform any of  the acts  within the 
scope of  this  chapter  has  been gui l ty  of  any of  the  fol lowing:  
 
(a)  Making any substant ia l  misrepresentat ion.   
 
(b)  Making any false  promises  of  a  character  l ikely to  inf luence,  
persuade or  induce.   
 
(c)  A cont inued and f lagrant  course of  misrepresentat ion or  
making of  fa lse  promises  through real  es ta te  agents  or  salesmen.   
 
(d)  Act ing for  more than one party  in a  t ransact ion without  the  
knowledge or  consent  of  a l l  par t ies  thereto.   
 
(e)  Commingl ing with his  own money or  property  the money or  
other  property of  others  which is  received and held by him.   
 
( f )  Claiming,  demanding,  or  receiving a  fee ,  compensat ion or  
commission under  any exclusive agreement  authoriz ing or  
employing a  l icensee to perform any acts  set  for th in Sect ion 
10131 for  compensat ion or  commiss ion where such agreement  
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does not  contain a  def ini te ,  specif ied date  of  f inal  and complete  
terminat ion.   
 
(g)  The cla iming or  taking by a  l icensee of any secret  or  
undisclosed amount  of  compensat ion,  commission or  prof i t  or  the 
fa i lure  of a  l icensee to  reveal  to  the employer  of  such l icensee 
the ful l  amount  of  such l icensee 's  compensat ion,  commission or  
prof i t  under  any agreement  authorizing or  employing such 
l icensee to  do any acts  for  which a  l icense is  required under  this  
chapter  for  compensat ion or  commission pr ior  to  or  coincident  
with  the s igning of  an agreement  evidencing the meet ing of  the 
minds of  the contract ing par t ies ,  regardless  of  the form of  such 
agreement ,  whether  evidenced by documents  in an escrow or  by 
any other  or  different  procedure.   
 
(h)  The use by a  l icensee of any provis ion al lowing the l icensee 
an opt ion to  purchase in  an agreement  author iz ing or  employing 
such l icensee to  sel l ,  buy,  or  exchange real  es ta te  or  a  business  
opportuni ty  for  compensat ion or  commission,  except  when such 
l icensee pr ior  to  or  coincident  with e lect ion to  exercise  such 
opt ion to  purchase reveals  in  wr i t ing to  the employer  the  ful l  
amount  of  l icensee 's  prof i t  and obtains  the wri t ten consent  of  the 
employer  approving the amount  of  such prof i t .   
 
( i )  Any other  conduct ,  whether  of  the same or  a  different  
character  than specif ied in  this  sect ion,  which const i tutes  fraud 
or  dishonest  deal ing.   
 
( j )  Obtaining the s ignature  of  a  prospect ive purchaser  to  an 
agreement  which provides  that  such prospect ive purchaser  shal l  
e i ther  t ransact  the  purchasing,  leasing,  rent ing or  exchanging of  a  
business  opportuni ty  property  through the broker  obtaining such 
s ignature ,  or  pay a  compensat ion to  such broker  i f  such property 
is  purchased,  leased,  rented or  exchanged without  the broker  f i rs t  
having obtained the wri t ten authorizat ion of  the owner of  the 
property concerned to  offer  such proper ty for  sale ,  lease ,  
exchange or  rent .   
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10176.1.  (a)  
(1)  Whenever  the commissioner  takes  any enforcement  or  
discipl inary act ion against  a  l icensee,  and the enforcement  or  
discipl inary act ion is  related to  escrow services provided 
pursuant  to  paragraph (4)  of  subdivis ion (a)  of  Sect ion 17006 of  
the Financial  Code,  upon the act ion becoming f inal  the 
commissioner  shal l  not i fy  the Insurance Commissioner  and the 
Commissioner  of  Corporat ions of  the act ion or  act ions taken.  The 
purpose of  this  not i f icat ion is  to  a ler t  the departments  that  
enforcement  or  discipl inary act ion has  been taken,  i f  the l icensee 
seeks or  obtains  employment  with  ent i t ies  regulated by the 
depar tments .   
 
 
(2)  The commissioner  shal l  provide the Insurance Commissioner  
and the Commissioner  of  Corporat ions,  in  addi t ion to  the  
not i f icat ion of  the  act ion taken,  with  a  copy of  the wri t ten 
accusat ion,  s ta tement  of  issues ,  or  order  issued or  f i led in  the 
mat ter  and,  a t  the  request  of  the Insurance Commissioner  or  the 
Commissioner  of  Corporat ions,  with any underlying factual  
mater ia l  re levant  to the  enforcement  or  discipl inary act ion.  Any 
confident ia l  information provided by the commissioner  to  the 
Insurance Commissioner  or  the  Commissioner  of  Corporat ions 
shal l  not  be made publ ic  pursuant  to  this  sect ion.  
Notwithstanding any other  provis ion of  law,  the disclosure of  any 
underlying factual  mater ia l  to  the Insurance Commissioner  or  the 
Commissioner  of  Corporat ions shal l  not  operate  as  a  waiver  of  
confident ia l i ty  or  any pr ivi lege that  the  commissioner  may asser t .  
 
(b)  The commissioner  shal l  es tabl ish and maintain,  on the Web 
s i te  maintained by the Department  of  Real  Estate ,  a  database of  
i ts  l icensees ,  including those who have been subject  to  any 
enforcement  or  discipl inary act ion that  t r iggers the  not i f icat ion 
requirements  of  this  sect ion.  The database shal l  a lso contain  a  
direct  l ink to  the databases ,  descr ibed in  Sect ion 17423.1 of  the  
Financial  Code and Sect ion 12414.31 of  the Insurance Code and 
required to  be maintained on the Web s i tes  of  the  Department  of  
Corporat ions and the Department  of  Insurance,  respect ively,  of  
persons who have been subject  to  enforcement  or  discipl inary 
act ion for  malfeasance or  misconduct  re la ted to  the escrow 
industry by the Insurance Commissioner  and the Commiss ioner  of  
Corporat ions.   
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(c)  There shal l  be no l iabi l i ty  on the par t  of ,  and no cause of 
act ion of  any nature  shal l  ar ise  against ,  the  State  of  Cal i fornia ,  
the  Department  of  Real  Estate ,  the Real  Estate  Commissioner ,  any 
other  s ta te  agency,  or  any off icer ,  agent ,  employee,  consul tant ,  or  
contractor  of  the s ta te ,  for  the  re lease of  any false  or  
unauthorized information pursuant  to  this  sect ion,  unless  the 
re lease of  that  information was done with knowledge and mal ice ,  
or  for  the  fa i lure to  re lease  any informat ion pursuant  to  this  
sect ion.   
 
10176.5.  (a)  The commissioner  may,  upon his  or  her  own motion,  
and shal l  upon receiving a  ver i f ied complaint  in wri t ing f rom any 
person,  invest igate  an al leged violat ion of  Art ic le  1 .5  
(commencing with Sect ion 1102)  of  Chapter  2  of  Ti t le  4  of  Par t  4  
of  Divis ion 2 of  the Civi l  Code by any real  esta te  l icensee within 
this  s ta te .  The commissioner  may suspend or  revoke a  l icensee 's  
l icense i f  the l icensee act ing under  the l icense has  wil l ful ly  or  
repeatedly violated any of  the provis ions of  Art ic le  1 .5  
(commencing with Sect ion 1102)  of  Chapter  2  of  Ti t le  4  of  Par t  4  
of  Divis ion 2 of  the Civi l  Code.   
 
(b)  Notwithstanding any other  provis ion of  Art ic le  1 .5  
(commencing with Sect ion 1102)  of  Chapter  2  of  Ti t le  4  of  Par t  4  
of  Divis ion 2 of  the Civi l  Code,  and in  l ieu of  any other  c ivi l  
remedy,  subdivis ion (a)  of  this  sect ion is  the  only remedy 
avai lable  for  violat ions of  Sect ion 1102.6b of  the Civi l  Code by 
any real  es ta te  l icensee within this  s ta te .   
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Business  and Professions Code Section 10177 
 
10177.  The commissioner  may suspend or  revoke the l icense of  a  
real  es ta te  l icensee,  or  may deny the issuance of  a  l icense to  an 
appl icant ,  who has  done any of  the fol lowing,  or  may suspend or  
revoke the l icense of  a  corporation,  or  deny the issuance of  a  
l icense to  a  corporat ion,  i f  an off icer ,  d i rector ,  or  person owning 
or  control l ing 10 percent  or  more of  the corporat ion 's  s tock has  
done any of  the fol lowing:   
 
(a)  Procured,  or  a t tempted to  procure,  a  real  es tate  l icense or  
l icense renewal ,  for  himself  or  herself  or  any salesperson,  by 
fraud,  misrepresentat ion,  or  deceit ,  or  by making any mater ia l  
miss ta tement  of  fact  in  an appl icat ion for  a  real  es ta te  l icense,  
l icense renewal ,  or  re insta tement .   
 
(b)  Entered a  plea  of  gui l ty or  nolo contendere to ,  or  been found 
gui l ty  of ,  or  been convicted of ,  a  fe lony or  a  cr ime involving 
moral  turpi tude,  and the t ime for  appeal  has e lapsed or  the 
judgment  of  convict ion has  been aff i rmed on appeal ,  i r respect ive 
of  an order  grant ing probat ion fol lowing that  convict ion,  
suspending the imposi t ion of  sentence,  or  of  a  subsequent  order  
under  Sect ion 1203.4 of  the Penal  Code al lowing that  l icensee to  
withdraw his  or  her  plea  of  gui l ty  and to  enter  a  plea  of  not  
gui l ty ,  or  dismissing the accusat ion or  information.   
 
(c)  Knowingly authorized,  directed,  connived at ,  or  a ided in  the 
publ icat ion,  advert isement ,  dis t r ibut ion,  or  c i rculat ion of  any 
mater ial  false  s tatement  or  representat ion concerning his  or  her  
business ,  or  any business  opportuni ty  or  any land or  subdivis ion 
(as  def ined in  Chapter  1  (commencing with Sect ion 11000)  of  
Par t  2)  offered for  sale .   
 
(d)  Wil l ful ly  disregarded or  violated the Real  Estate  Law (Part  1  
(commencing with Sect ion 10000))  or  Chapter  1  (commencing 
with Sect ion 11000) of  Part  2  or  the rules  and regulat ions of  the 
commissioner  for  the adminis t ra t ion and enforcement  of  the Real  
Estate  Law and Chapter  1  (commencing with Sect ion 11000)  of  
Par t  2 .   
 
(e)  Wil l ful ly  used the term "real tor"  or  any t rade name or  ins ignia  
of  membership in  any real  esta te  organizat ion of  which the 
l icensee is  not  a  member .   
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( f )  Acted or  conducted himself  or  herself  in  a  manner  that  would 
have warranted the denial  of  his  or  her  appl icat ion for  a  real  
es tate  l icense,  or  has  e i ther  had a  l icense denied or  had a  l icense 
issued by another  agency of  this  s ta te ,  another  s ta te ,  or  the 
federal  government  revoked or  suspended for  acts  that ,  i f  done by 
a  real  es ta te  l icensee,  would be grounds for  the suspension or  
revocat ion of  a  Cal i fornia  real  es ta te  l icense,  i f  the  act ion of 
denial ,  revocat ion,  or  suspension by the other  agency or  ent i ty  
was taken only af ter  giving the l icensee or  appl icant  fa i r  not ice 
of  the charges ,  an opportuni ty for  a  hear ing,  and other  due 
process  protect ions comparable  to the Adminis t rat ive Procedure 
Act  (Chapter  3 .5  (commencing with Sect ion 11340) ,  Chapter  4  
(commencing with Sect ion 11370) ,  and Chapter  5  (commencing 
with Sect ion 11500)  of  Par t  1  of  Divis ion 3 of  Ti t le  2  of  the 
Government  Code) ,  and only upon an express  f inding of  a  
violat ion of  law by the agency or  ent i ty .   
 
 
(g)  Demonstrated negl igence or  incompetence in  performing any 
act  for  which he or  she is  required to  hold a  l icense.   
 
(h)  As a broker  l icensee,  fa i led to exercise  reasonable  supervision 
over  the act ivi t ies  of  his  or  her  salespersons,  or ,  as  the off icer  
designated by a  corporate  broker  l icensee,  fa i led to  exercise  
reasonable  supervis ion and control  of  the  act ivi t ies  of  the 
corporat ion for  which a  real  es ta te  l icense is  required.   
 
( i )  Has used his  or  her  employment  by a  governmental  agency in  
a  capaci ty giving access  to records ,  other  than publ ic  records ,  in 
a  manner  that  violates  the confident ia l  nature  of the records .   
 
( j )  Engaged in  any other  conduct ,  whether  of  the  same or  a  
dif ferent  character  than specif ied in  this  sect ion,  which 
const i tutes  f raud or  dishonest  deal ing.   
 
(k)  Violated any of  the  terms,  condi t ions ,  rest r ic t ions ,  and 
l imitat ions contained in  any order  grant ing a  res t r ic ted l icense.   
 
( l )  Sol ici ted or  induced the sale ,  lease ,  or  l is t ing for  sale  or  lease 
of  res ident ia l  property on the ground,  wholly or  in  par t ,  of  loss  of 
value,  increase in  cr ime,  or  decl ine of  the qual i ty  of  the schools  
due to  the present  or  prospect ive entry into the neighborhood of  a  
person or  persons of  another  race,  color ,  re l igion,  ancestry,  or  
nat ional  or igin.   
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(m) Violated the Franchise  Investment  Law (Divis ion 5 
(commencing with Sect ion 31000)  of  Ti t le  4  of the  Corporat ions 
Code)  or  regulat ions of  the Commissioner  of  Corporat ions 
per ta ining thereto.   
 
(n)  Violated the Corporate  Securi t ies  Law of  1968 (Divis ion 1 
(commencing with Sect ion 25000)  of  Ti t le  4  of the  Corporat ions 
Code)  or  the regulat ions of  the Commissioner  of  Corporat ions 
per ta ining thereto.   
 
(o)  Fai led to  disclose to the  buyer  of  real  property,  in  a  
t ransact ion in  which the l icensee is  an agent  for  the buyer ,  the  
nature  and extent  of  a  l icensee 's  direct  or  indirect  ownership 
interes t  in  that  real  property.  The direct  or  indirect  ownership 
interest  in  the property  by a  person re lated to the  l icensee by 
blood or  marr iage,  by an ent i ty in  which the l icensee has  an 
ownership interest ,  or  by any other  person with  whom the  
l icensee has  a  special  re la t ionship shal l  be disclosed to  the buyer .   
 
(p)  Violated Sect ion 10229.  I f  a  real  es ta te  broker  that  is  a  
corporat ion has  not  done any of  the foregoing acts ,  e i ther  direct ly  
or  through i ts  employees ,  agents ,  off icers ,  d i rectors ,  or  persons 
owning or  control l ing 10 percent  or more of  the corporat ion 's  
s tock,  the commissioner  may not  deny the issuance of  a  real  
es tate  l icense to ,  or  suspend or  revoke the real  es ta te  l icense of ,  
the  corporat ion,  provided that  any offending off icer ,  director ,  or  
s tockholder ,  who has  done any of  the foregoing acts  individual ly  
and not  on behalf  of  the corporat ion,  has  been completely  
disassociated from any aff i l ia t ion or  ownership in  the  
corporat ion.   
 
 
10177.1.  The commissioner  may,  without  a  hear ing,  suspend the 
l icense of  any person who procured the issuance of  the l icense to  
himself  by fraud,  misrepresentat ion,  decei t ,  or  by the making of  
any mater ia l  missta tement  of  fact  in  his  appl icat ion for  such 
l icense.  The power of  the commissioner  under  this  sect ion to  
order  a  suspension of  a  l icense shal l  expire  90 days af ter  the date  
of  issuance of  said  l icense and the suspension i tse l f  shal l  remain 
in  effect  only unt i l  the  effect ive date  of  a  decis ion of  the 
commissioner  af ter  a  hear ing conducted pursuant  to  Sect ion 
10100 and the provis ions of  this  sect ion.  A s ta tement  of  issues  as  
def ined in  Sect ion 11504 of  the Government  Code shal l  be  f i led 
and served upon the respondent  with the order  of suspension.  
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Service by cer t i f ied or  registered mai l  di rected to  the 
respondent 's  current  address  of  record on f i le  with the 
commissioner  shal l  be effect ive service.  The respondent  shal l  
have 30 days af ter  service of  the order  of suspension and 
s ta tement  of  issues  in  which to  f i le  with  the commissioner  a  
wri t ten request  for  hear ing on the s ta tement  of  issues  f i led 
against  him.  The commissioner  shal l  hold a  hear ing within 30 
days af ter  receipt  of  the request  therefor  unless  the respondent  
shal l  request  or  agree to  a  cont inuance thereof .  I f  a  hear ing is  not  
commenced within 30 days af ter  receipt  of  the request  for  hear ing 
or  on the date  to  which cont inued with the agreement  of  
respondent ,  or  i f  the decis ion of  the commissioner  is  not  rendered 
within 30 days af ter  complet ion of  the hear ing,  the order  of  
suspension shal l  be  vacated and set  as ide.  A hear ing conducted 
under  this  sect ion shal l  in  a l l  respects ,  except  as  otherwise 
expressly provided herein,  conform to the substant ive and 
procedural  provis ions of  Chapter  5  (commencing with Sect ion 
11500)  of  Par t  1  of  Divis ion 3 of  Ti t le  2  of  the Government  Code 
appl icable  to  a  hear ing on a  s ta tement  of  issues .   
 
 
10177.2.   The commissioner  may,  upon his  or  her  own motion,  
and shal l ,  upon the ver i f ied complaint  in  wri t ing of  any person,  
invest igate  the act ions of  any l icensee,  and he or  she may suspend 
or  revoke a  real  es ta te  l icense a t  any t ime where the l icensee in  
performing or  a t tempting to  perform any of  the acts  within the 
scope of  Sect ion 10131.6 has  been gui l ty  of  any of  the fol lowing 
acts:   
 
(a)  Has used a  fa lse  or  f ic t i t ious  name,  knowingly made any false  
s ta tement ,  or  knowingly concealed any mater ial  fact ,  in  any 
appl icat ion for  the regis t ra t ion of  a  mobilehome,  or  otherwise 
commit ted a  f raud in  that  appl icat ion.   
 
(b)  Fai led to  provide for  the del ivery of  a  properly endorsed 
cer t i f icate of  ownership or  cer t i f icate of  t i t le  of  a  mobi lehome 
from the sel ler  to  the buyer  thereof .   
 
(c)  Has knowingly par t ic ipated in the purchase,  sale ,  or  other  
acquisi t ion or  disposal  of  a  s tolen mobilehome.  
 
(d)  Has submit ted a  check,  draf t ,  or  money order  to  the 
Department  of  Housing and Community Development  for  any 
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obl igat ion or  fee  due the s ta te  and i t  i s  thereaf ter  dishonored or  
refused payment  upon presentat ion.   
 
 
10177.4.  (a)  Notwithstanding any other  provis ion of  law,  the  
commissioner  may,  af ter  hear ing in accordance with  this  par t  
re la t ing to  hear ings,  suspend or  revoke the l icense of  a  real  es ta te  
l icensee who claims,  demands,  or  receives  a  commission,  fee ,  or  
other  considerat ion,  as  compensat ion or  inducement ,  for  referral  
of  customers  to  any escrow agent ,  s t ructural  pest  control  f i rm,  
home protect ion company,  t i t le  insurer ,  control led escrow 
company,  or  underwri t ten t i t le  company.  
 
A l icensee may not  be discipl ined under  any provis ion of  this  par t  
for  report ing to  the commissioner  violat ions of  this  sect ion by 
another  l icensee,  unless  the  l icensee making the report  had gui l ty  
knowledge of ,  or  commit ted or  par t ic ipated in ,  the  violat ion of 
this  sect ion.  
 
(b)  The term "other  considerat ion" as  used in  this  sect ion does 
not  include any of  the fol lowing:   
(1)  Bona f ide payments  for  goods or  faci l i t ies  actual ly  furnished 
by a  l icensee or  for  services  actual ly  performed by a  l icensee,  
provided these payments  are  reasonably rela ted to  the value of 
the goods,  faci l i t ies ,  or  services  furnished.  
 (2)  Furnishing of  documents ,  services ,  information,  advert is ing,  
educat ional  mater ials ,  or  i tems of  a  l ike  nature  that  are  customary 
in  the real  es tate  business  and that  re la te  to  the product  or  
services  of  the  furnisher  and that  are  avai lable  on a  s imilar  and 
essent ia l ly  equal  basis  to  a l l  customers  or  the  agents  of  the  
customers  of  the furnisher .  
(3)  Moderate  expenses  for  food,  meals ,  beverages,  and s imilar  
i tems furnished to  individual  l icensees  or  groups or  associat ions 
of  l icensees  within a  context  of  customary business ,  educat ional ,  
or  promotional  pract ices  per ta ining to  the business  of  the 
furnisher .   
(4)  I tems of  a  character  and magni tude s imilar  to  those in 
paragraphs (2)  and (3)  that  are promotional  of  the furnisher 's  
business  customary in  the real  estate  business ,  and avai lable  on a  
s imilar  and essent ial ly  equal  basis  to  a l l  customers ,  or  the  agents  
of  the  customers ,  of  the  furnisher .  (c)  Nothing in  this  sect ion 
shal l  re l ieve any l icensee of  the obl igat ion of  disclosure 
otherwise required by this  par t .   
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10177.5.  When a  f inal  judgment  is  obtained in  a  c ivi l  act ion 
against  any real  es ta te  l icensee upon grounds of  f raud,  
misrepresentat ion,  or  decei t  wi th  reference to  any t ransact ion for  
which a  l icense is  required under  this  divis ion,  the commissioner  
may,  af ter  hear ing in  accordance with the provis ions of  this  par t  
re la t ing to  hear ings,  suspend or  revoke the l icense of  such real  
es ta te  l icensee.   
 
 As you may have  not iced,  many of  the regulat ions under  
B&P Code 10176 and 10177 can relate  to  the same act ions by the 
broker  or  salesperson.  The fol lowing three cases  re la te  many of  
the e thical  issues  presented in  the Business  and Professions Code 
10176 and 10177.   
 
 
 
 
CASE #1:   BRIAN GALLOP, ET AL.,  Plaint i f fs  and Appel lants ,  
v .  CASA GRANDE, ET AL. (Cal led Broker  A),  Defendants  and 
Respondents .  B143366,  COURT OF APPEAL OF CALIFORNIA, 
SECOND APPELLATE DISTRICT,  DIVISION THREE, f i led 
February 28,  2002.   Judges:   Croskey,  with  Klein and Kitching 
concurr ing.  
 

This  case ar ises  f rom the sale of  res ident ia l  real  property.  
Plaint i f fs  Laurie  Gal lop and Brian Gal lop ("plaint i f fs")  are  the 
buyers .  They sued the sel ler ,  the  real  es ta te  agency that  
represented both sel ler  and plaint i f fs ,  and the home inspect ion 
company that  inspected the property on behalf  of  plaint i f fs .  
Plaint i f fs  appeal  f rom a judgment  entered against  them and in  
favor  the  sel ler ,  Bet ty  Caldwell  ("Caldwell") ,  af ter  a  jury t r ial .  
Plaint i f fs  contend the t r ia l  court  should have granted their  
motions for  new tr ia l  and par t ial  judgment  not  withstanding the 
verdict  as  to  Caldwell  because the jury found in  favor  of  
plaint i f fs  on al l  e lements  of  their  cause of  act ion against  
Caldwell  for  breach of  contract .  Plaint i f fs  contend she breached 
the sale  contract  by fai l ing to  disclose  to  them that  there  were 
foundat ion,  s t ructural  and other  defects  in  the house that  make i t  
worth substant ia l ly  less  than the pr ice  they paid for  i t .  
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Plaint i f fs '  complaint ,  which was f i led on November 6 ,  
1998,  asser ted causes  of  act ion for  breach of  contract ,  f raud,  
negl igent  misrepresentat ion,  and negl igence against  a l l  
defendants ,  as  wel l  as  breach of  f iduciary duty against  Broker  A.  
The home inspect ion defendants  entered into a  good fai th  
set t lement  with plaint i f fs  in  the amount  of  $  63,000.  That  
set t lement ,  however ,  did  not  specify how much of  i t  was 
a t t r ibutable  to  plaint i f fs '  c la imed economic damages and how 
much,  i f  any,  to  their  c la imed non-economic damages.  
 

The case was t r ied to  a  jury and concluded on May 4,  2000.  
On the var ious causes  of  act ion against  Caldwell ,  the jurors  found 
that   
(1)  plaint i f fs  and Caldwell  entered into a  contract  for  the  
purchase of  Caldwell 's  home,   
(2)  plaint i f fs  performed under  the contract ,   
(3)  Caldwell  concealed or  suppressed a  mater ia l  fact ,  
 (4)  she did not  intent ional ly conceal  or  suppress  i t  wi th  the 
intent  to  defraud plaint i f fs ,  
(5)  she did not  breach the sale  contract ,  and  
(6)  she was not  negl igent .  
 

The jurors  found Broker  A was negl igent  and i ts  negl igence 
was a  cause of  damage to  plaint i f fs .  Plaint i f fs  were found to  be 
damaged in  the amount  of  $  110,000.  The jury also found that  
plaint i f fs  were contr ibutor i ly  negl igent  (43%) and their  
negl igence was a  cause of  their  damages.  Col lect ively,  the Broker  
A defendants  were found to  be 57% negl igent .  
 

On the f raud and concealment  cause of  act ion against  
Broker  A,  the jury found that  defendant  agent  Joseph D.  did not  
conceal  or  suppress  a  mater ia l  fact ,  but  defendant  Broker  A did.  
The jury found,  however ,  they did not  do so with an intent  to  
defraud plaint i f fs .  
 

 
Plaint i f fs '  appeal  and Broker  A's  cross-appeal  fol lowed.  
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ISSUES  

Plaint i f fs  contend:   
(1)  their  motions for  JNOV (judgment  notwithstanding the 
verdict)  and new tr ia l  should have been granted,  
(2)  the  t r ia l  court  erred in  applying their  set t lement  with  the 
home inspect ion defendants  as  an offset  to  the jury 's  award of  
damages against  Broker  A,  
(3)  because they prevai led in their  sui t  against  Broker  A,  they are  
ent i t led to  their  costs ,  and 
(4)  the  t r ia l  court  erred in  not  instruct ing the jury on their  cause 
of  act ion against  Broker  A for  breach of  f iduciary duty.  
 

In  i ts  cross-appeal ,  Broker  A contends there  is  insuff ic ient  
evidence to  support  the  jury 's  f inding that  i t  was negl igent  in  the 
sale  t ransact ion.  

 
Broker  A also contends i ts  motion for  new tr ia l  should have 

been granted because:   
(1)  i t  was error  to  permit  pla int i ffs  to  asser t  personal  injury in  an 
"economic injury" case such as  this ,   
(2)  Broker  A should have been permit ted to  present  evidence 
about  an arbi t ra t ion clause,   
(3)  Broker  A was ent i t led to  costs ,  and  
(4)  the  special  verdict  form for  the  negl igence count  was 
prejudicia l ly  harmful  because i t  named a  f ic t i t ious  ent i ty as  a  
defendant .  
 

Plaint i f fs  engaged the services  of  defendant  Joseph D.  to  
help them locate  a  home in  La Mirada.  Joseph D.  told plaint i f fs  
about  Caldwell 's  house,  which had been l is ted for  sale  by another  
agent  in  Joseph D's  off ice .  Plaint i f fs  offered Caldwell  $  220,000 
for  her  house and she accepted the offer .  She had l ived in the 
house for  22 years .  
 

Caldwell  s igned a  t ransfer  disclosure  sta tement .  In  i t ,  she 
l is ted two things in  the house that  were problems--a  crack in  the 
f loor  of  the garage and the fact  that  the spa was not  working.  She 
tes t i f ied the crack appeared while  she l ived at  the house and i t  
got  larger  over  the course  of  t ime.  She herself  f i l led i t  in  with 
cement  because " i t  was where you walk and i t  didn ' t  look good,"  
however ,  "over  t ime i t  reappeared again."  Caldwell  said i t  would 
be hard to  not  see the crack i f  you went  into  the garage.  She 
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considered i t  a  s ignif icant  defect  in  the garage.  
 

The t ransfer  disclosure  s ta tement  asked Caldwell  whether  
she was "aware of  any s ignificant  defects /malfunct ions in  any of  
the fol lowing,"  and then l is ted inter ior  wal ls ,  cei l ings,  f loors ,  
exter ior  wal ls ,  insulat ion,  roofs ,  windows,  doors ,  foundat ion,  
s lab,  dr iveways,  s idewalks,  wal ls / fences ,  e lectr ical  system,  
plumbing/sewer/sept ic /  and other  s t ructural  components .  Caldwell  
answered "no."  She also answered "no" to  the quest ion,  on the 
t ransfer  disclosure  s ta tement ,  whether  she was aware of  "any 
set t l ing from any cause,  s l ippage,  s l iding,  or  other  soi l  
problems."  At  t r ia l ,  Caldwell  was asked whether  she was aware,  
when sel l ing her  house,  that  she would have to  "disclose i tems 
that  she fe l t  might  have some impact  on the house."  She answered 
that  she was aware of  that  obl igat ion.  
 

She also tes t i f ied she showed her  agent ,  that  the sunroom 
she had added onto the house in  the la te  1980's  had separated 
from the house,  but  she did not  l is t  the  separat ion on the 
disclosure s ta tement .  Asked i f  she bel ieved,  when she was sel l ing 
the house,  that  the separat ion was something she should disclose 
to  her  agent ,  g iven her  disclosure obl igat ions,  she answered 
"yes ."  She s ta ted her  agent  told  her  not  to  worry about  i t  because 
i t  was not  a t tached to  the foundat ion.  Her  agent  tes t i f ied he did 
not  recal l  any conversat ion with Caldwell  about  the sunroom. He 
s ta ted the sunroom is  a t  the  rear  of  the house.  Caldwell  tes t i f ied 
the separat ion was vis ible  f rom the outs ide,  and while  plants  
covered up the separat ion,  "you could see i t  up above that ."  She 
never  spoke to  plaint i f fs  about  the sunroom. 
 

The t r ia l  court  asked her  whether  she had ever  detected a  
s lant  in  any of  the f loors  in  her  house,  and she s ta ted she had not ,  
but  when the court  asked i f  she had ever  dropped anything on the 
f loor  and had i t  rol l  to  a  corner ,  she s ta ted that  had happened  " in  
that  washroom where the water  ran down,"  apparent ly  meaning 
the laundry room when the washer  overf lowed.   
 

Caldwell  tes t i f ied that  r ight  af ter  she moved into the house 
in  1996,  she had "shims" (wedges of  wood)  insta l led so that  the 
f loors  in  two rooms towards the rear  of  her  house ( l iving room 
and dining room) would s top squeaking.  She also had some of  the 
doors  in  the house shaved because she had carpet  instal led 
throughout  the house and some doors  would not  c lose because the 
carpet  "was too high."  Addit ional ly ,  the  dining room door  would 
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not  s tay open.  I t  moved towards the rear  of  the house.  She 
tes t i f ied at  her  deposi t ion that  water  in  the laundry room ran 
" towards the door ."  Asked i f  she fel t  the  f loor  was uneven,  she 
s ta ted that  most  f loors  are  uneven and i f  you spi l l  water ,  the  
water  runs one way or  another  and she did not  bel ieve the f loors  
were uneven in  her  house.  
 

Kip Kennedy,  a  bui lding inspector  for  the c i ty  of Los 
Angeles  who had been employed in that  posi t ion s ince December  
1988,  and who had been a  general  contractor  before  assuming that  
posi t ion,  tes t i f ied at  t r ia l  that  he had inspected in  excess  of  
10,000 homes,  that  he can te l l  o ld  damage from new damage,  and 
he bel ieved the shims in  the subject  house had been in  place from 
one to  e ight  years ,  not  the 20-some years  that  Caldwell  s tated 
they had been there .  
 

Regarding the plaint i ffs '  damages,  Tal las  Margarve test i f ied 
he is  an engineer ing and bui lding contractor  and a  l icensed land 
surveyor  and his  company s tabi l izes  and levels  bui ldings that  
have fai led.  He tes t i f ied i t  would cost  approximately $ 108,000 to  
do such work on plaint i f f 's  house and then replace the concrete  
areas  of  the house that  had to  be removed.  Plaint i f f  Brian Gal lop 
tes t i f ied that  i f  he had known of  the things he was not  told about  
by Caldwell  or  her  agents  (shims under  the house,  water  running 
toward rear  of  house,  separat ion of  sunroom from rest  of  house)  
he would not  have purchased the house.  
 
Appelate  Court  Opinion:  
As noted above,  the jurors  specif ical ly  found that :  
(1)  plaint i f fs  and Caldwell  entered into a  contract  for  the  
purchase of  Caldwell 's  home,  
(2)  plaint i f fs  performed under  the contract ,  and 
(3)  Caldwell  concealed or  suppressed a  mater ia l  fact .  The f i rs t  
two f indings were in  the special  verdict  for  the breach of  contract  
cause of  act ion,  the  third  was in  the special  verdict  for  the f raud 
cause of  act ion.   
 

Based on these f indings,  and on the fact  that  the jury found 
plaint i f fs  suffered damages in  connect ion with the purchase of  
the house,  plaint i f fs  contend on appeal  that  the  e lements  of  a  
cause of  act ion for  breach of  the purchase agreement  were found 
by the jury and therefore  the  jury 's  addi t ional  f inding that  
Caldwell  did  not  breach the contract  is  not  supported by the 
evidence.  We agree.  In  the purchase agreement ,  there  is  an 
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implied promise by Caldwell  that  she would not  conceal  mater ia l  
information about  the house she was sel l ing to  plaint i f fs .  
 
Paragraph 9 of  the  purchase agreement  s igned by Caldwell  s ta tes  
in  par t :  "Whether  or  not  sel ler  warrants  any aspect  of  the 
property,  sel ler  is  obl igated to  disclose known mater ia l  facts  and 
to  make other  disclosures  required by law."  By this  express  
acknowledgement  of  her  duty to  disclose known mater ia l  facts ,  
Caldwel l  impliedly promised to  do so.  Moreover ,  paragraph 6 of  
the  purchase agreement  required Caldwel l  to  disclose to  
plaint i f fs ,  pr ior  to  c lose of  escrow,  any mater ia l  inaccuracies  in  
disclosures  made to  them, including making disclosures  in  the 
t ransfer  disclosure  s ta tement .  Caldwell 's  tes t imony shows that  
when she sold the house to  plaint i f f  she had personal  knowledge 
of  the many facts  that  indicated the house might  not  be level .  
Caldwell  admit ted at  t r ial  she knew she had to  disclose  "i tems 
that  [she]  fe l t  might  have some impact  on the house i tsel f ."  
Whether  Caldwell  in tent ional ly  concealed information to  defraud 
plaint i f fs  (and the jury found she did not) ,  i s  of  no relevance to  
the cause of  act ion for  breach of  contract .  Plaint i f fs  note  that  
when a  breach of  contract  is  a l leged,  the  law does not  require  that  
the breach be intent ional  before  a  plaint i f f  may recover .  (  Linden 
Partners  v .  Wilshire  Linden Partners  (1998)  62 Cal .App.4th 508,  
531-532.)    
 

Civi l  Code sect ion 1102 et  seq.  a lso required Caldwell  to  
provide plaint i f fs  with a  t ransfer  disclosure  s ta tement  that  
disclosed the mat ters  addressed in  such s ta tement ,  including 
set t l ing,  soi l  problems and s l ippage and s l iding.  Sect ion 1102.4 
provides  that  a  sel ler  such as  Caldwel l  is  not  l iable  "for  any 
error ,  inaccuracy,  or  omission of  any information del ivered 
pursuant  to  [ the t ransfer  disclosure  sta tement  s tatutes]  i f  the  
error ,  inaccuracy,  or  omission was not  within the personal  
knowledge of  the [sel ler] ."  Sect ion 1102.13 s ta tes  that  a  "person 
who wil l ful ly  or  negl igent ly  violates  or  fa i ls  to  perform any duty 
prescr ibed by any provis ion of  [ the  t ransfer  disclosure s ta tutes]  
shal l  be  l iable  in  the amount  of  actual  damages suffered by a  
purchaser ."  
 

Thus,  the t r ia l  court  should have granted plaint i f fs '  motion 
for  a  par t ia l  JNOV (judgment  notwithstanding the verdict)  as  to  
Caldwell  on the breach of  contract  cause of  act ion against  her .  
We shal l  remand this  case and direct  that  a  judgment   notwith-
s tanding the verdict  be entered against  Caldwell ,  and in  favor  of  
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plaint i f fs ,  in  the amount  of  $  110,000,  together  with costs .  Setoff  
f rom the good fai th  set t lement  between plaint i f fs  and the home 
inspect ion defendants  is  not  an issue with Caldwell  because such 
defendants  are  not  co-obl igors  on the contract  between plaint i f fs  
and Caldwell .  (  Code Civ.  Proc. ,  §§ 877 & 877.6.)  
 

The jury found Caldwell  was not  negl igent .  On appeal ,  
plaint i f fs  asser t  that  the very conduct  of  Caldwell  that  gives  r ise  
to  a  breach of  contract  cause of  act ion against  her  a lso supports  
their  cause of  act ion against  her  for  negl igence.   
 

One of  plaint i f fs '  causes  against  Broker  A was for  breach of  
f iduciary duty,  wherein they al leged that  by act ing as  plaint i f fs '  
agent  for  purposes  of  purchasing the subject  property ,  Broker  A 
assumed a  f iduciary rela t ionship with plaint i f fs  and thus owed 
plaint i f fs  the dut ies  of  a  f iduciary.  Plaint i f fs  a l leged that  Broker  
A breached i ts  f iduciary duty by advis ing plaint i f fs  to  purchase 
property that  contained numerous defects  and had a  value far  less  
than what  plaint i f fs  paid,  and by advis ing plaint i f fs  to  hire  an 
inspect ion company that  lacked the expert ise  to  properly inspect  
the subject  property and discover  those defects .  Plaint i f fs  a l leged 
that  by this  breach of  duty,  Broker  A caused them to pay 
substant ial ly  more for  the  proper ty than i t  was worth and to incur  
future  considerable  expense when plaint i f fs  make the necessary 
repairs  and modif icat ions to  the property.  
 
 

Ini t ia l ly ,  the  t r ial  court  rejected plaint i f fs '  request  to  have 
the jury inst ructed on breach of  f iduciary duty,  saying breach of  
f iduciary duty is  not  a  separate  cause of  act ion but  ra ther  is  " the 
resul t  of  the violat ion of  some other  r ight  where there  is  a  
re la t ionship of  confidence and t rust ."  Caldwel l 's  a t torney asked:  
"So wouldn ' t  i t  jus t  be a  s tandard negl igence verdict  wi th  a  
higher  s tandard of  care  that  can be argued?" The court  responded 
that  i t  d id  not  bel ieve the s tandard of  care  was higher  but  the 
duty of  a  f iduciary is  higher .  The court  sa id  that  "whether  i t ' s  an 
ordinary duty or  a  f iduciary duty,  a  breach is  a  breach and the 
consequent ia l  damages are  the consequent ia l  damages.  Breach of  
a  f iduciary duty could lead to  the imposi t ion of  exemplary 
damages.  But ,  here ,  there  is  a  total  absence of  any wil l ful ,  
reckless  disregard,  any of  the horr ibles  that  are  paraded in  13.95 .  
.  .  oppression,  mal ice .  That 's  tota l ly  absent ."  Plaint i f fs '  a t torney 
repl ied that  " i t  can lead to  recovery of  general  damages though."  
The court  agreed.  Plaint i f fs '  a t torney then s ta ted he bel ieved 
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breach of  f iduciary duty is  a  separate  cause of  act ion and 
plaint i f fs  were ent i t led to  instruct ion on a  different  s tandard,  
namely an obl igat ion to  use "utmost  care ,  honesty and integr i ty ."  
Broker  A's  a t torney s ta ted that  i f  "we can get  an instruct ion on 
what  a  f iduciary duty is ,  that  can inst ruct  the  jury as  to  what  that  
i tem is  or  that  concept  is ,  and then they could apply that  to  e i ther  
negl igence or  f raud."  The court  s ta ted that  "without  an 
instruct ion of  what  i t  i s ,  i t ' s  hard to  f ind a  remedy.  "  Plaint i f fs '  
counsel  s ta ted he would f ind an instruct ion because he had "al l  
the  cases  here ."  The court  suggested he look in  BAJI.  
 
On appeal ,  p la int i ffs  argue the jury was not  permit ted to  consider  
whether  the Century 21 defendants  breached their  f iduciary dut ies  
to  plaint i ffs .  Plaint i ffs  c i te  cases  wherein the courts  at  least  
impliedly recognized causes  of  act ion for  breach of  f iduciary 
duty (  Field  v .  Century 21 Klowden-Forness  Real ty  (1998)  63 
Cal .App.4th 18,  20-23 [sui t  against  real  es ta te  broker  for  
negl igence,  negl igent  misrepresentat ion and breach of  f iduciary 
duty,  and the "case was submit ted to the jury with instruct ions 
regarding negl igence,  and negl igent  misrepresentat ion based on 
f iduciary rela t ionship] ;  Wyatt  v .  Union Mortgage Co .  (1979)  24 
Cal .3d 773,  157 Cal .  Rptr .  392,  598 P.2d 45) .   

 
 In  Wyatt ,  the  court  s ta ted real  esta te  agents  have the same 

obl igat ions  towards their  c l ients  as  t rustees  have towards their  
beneficiar ies  to  exercise  undivided service and loyal ty ,  to  act  in  
the highest  good fai th ,  to  not  obtain any advantage over  the 
c l ient ,  and to  make the ful les t  disclosure  of  mater ia l  facts  about  
the real  es ta te  t ransact ion such as  might  impact  the  c l ient 's  
decis ion.  (Wyatt ,  a t  p .  782.)   

In  Field ,  the  court  said this  common law f iduciary  duty of  
brokers  towards  their  cl ients  was not  changed by the dut ies  
towards prospect ive buyers  that  sect ion 2079 of  the Civi l  Code 
places  on a  sel ler 's  agent  and broker ,  and that  the common law 
duty is  "substant ia l ly  more extensive than the nonfiduciary  duty 
codif ied in  sect ion 2079."   
 

Pla int i ffs  c i te  t r ia l  evidence which they contend 
demonstrates  Broker  A's  breach of  f iduciary duty,  and they 
contend that  i f  the  jury had been given the opportuni ty  to  render  
a  verdict  on a  breach of  f iduciary cla im,  " the issue of  apport ioned 
faul t  would l ikely have been s ignif icant ly  different ."  Broker  A 
responds that  there  was no confl ic t  of  interest  in  i ts  deal ings with 
plaint i f fs  because:   
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(1)  plaint i f fs  s igned the port ion of  the  purchase agreement  where 
i t  s ta ted that  Broker  A represented both Caldwell  and plaint i f fs ,  
and  
(2)  Caldwell  and plaint i f fs  had separate  agents  from Broker  A 
who were ski l led real tors .  Broker  A also argues that  plaint i f fs  did 
not  present  expert  tes t imony on the s tandard of  care  of  a  
reasonably prudent  real tor ,  and that  there  was no fa i lure  to  
disclose defects .  Plaint i f fs  respond by arguing that  a  separate  
disclosure  of  dual  agency was required,  that  expert  tes t imony was 
not  needed,  and that  defects  in  the property were not  disclosed.  
 
 

While  i t  i s  possible that  resolut ion of  this  issue might  have 
rested on the facts  of  Broker  A's  dual  representat ion of  the buyer  
and sel ler ,  a  procedural  mat ter  wil l  actual ly  decide the issue.  
That  procedural  mat ter  is  plaint i ffs '  fa i lure to  pursue  the  issue of  
a  jury instruct ion on breach of f iduciary duty af ter  the  t r ia l  court  
lef t  the  door  open to  them. The discussion about  that  issue ended 
with the court  indicat ing i t  needed an inst ruct ion on what  a  
f iduciary duty is  f rom the common law.   
  
"  'Where a  duty is  found to  exis t ,  a  real  es ta te  agent  must  fulf i l l  
i t  by exhibi t ing the degree of care  and ski l l  ordinar i ly  exhibi ted 
by professionals  in  the industry.  [Ci ta t ions. ]  The degree of care  
and ski l l  required to fulf i l l  a  professional  duty ordinari ly  is  a  
quest ion of  fact  and may require  tes t imony by professionals  in  
the f ie ld  i f  the  mater  is  wi thin the knowledge of  experts  only.  (  
Padget t  v .  Phariss  (1997)  54 Cal .App.4th 1270,  1279.)   

 
Duties  to  Sel ler :  

Caldwel l ,  the  sel ler  in  this  real  es ta te  t ransact ion,  was 
represented by Broker  A,  which acted as  both l is t ing agent  and 
sel l ing agent .  Under  the Civi l  Code,  as  Caldwell 's  agent ,  Broker  
A had several  dut ies  to  plaint i f fs .  They are  as  fol lows.  
 

Sect ion 2079 of  the Civi l  Code requires  a  sel ler 's  broker  to  
"conduct  a  reasonably competent  and di l igent  visual  inspect ion of  
the property,"  and to  "disclose to [ the]  prospect ive purchaser  a l l  
facts  mater ial ly  affect ing the value or  desirabi l i ty  of  the property 
that  an invest igat ion would reveal ."  Sect ion 2079.2 s ta tes  the 
broker 's  s tandard of care  " is  the  degree of  care  that  a  reasonably 
prudent  real  es ta te  l icensee would exercise  and is  measured by 
the degree of  knowledge through educat ion,  experience,  and 
examinat ion,  required to  obtain a  l icense."  The broker  is  not  
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required to  inspect  areas  " that  are  reasonably and normally  
inaccessible  to  such an inspect ion."  (  §  2079.3.)  
 

Sect ion 2079.17 required Broker  A to disclose to  plaint i f fs  
that  i t  was act ing as  agent  for  both plaint i f fs  and Caldwell .  
Broker  A complied with this  disclosure duty by f i l l ing in  
necessary information in  the res ident ial  purchase agreement .  
Subdivis ion (d)  of  sect ion 2079.17 s ta tes  that  such disclosure 
"shal l  be  in  addi t ion to  the  disclosure required by Sect ion 
2079.14."  ( I ta l ics  added.)  Sect ion 2079.14 required Broker  A to  
give plaint i f fs  a  document  that  se ts  out  the  nature  of  the 
obl igat ions of  agents  who represent  only the sel ler ,  only the 
buyer ,  and both the buyer  and sel ler ,  as such obl igat ions are 
described in  sect ion 2079.16  (discussed next) .  Sect ion 2079.14 
s ta tes  the form is  to  be both given to ,  and s igned by,  the buyer  
and the sel ler .  Caldwell  tes t i fied she s igned the sect ion 2079.16 
form. However ,  the  form was not  given to  plaint i f fs  .  The broker  
for  the Broker  A off ice  s ta ted he did not  bel ieve his  off ice  was 
required to  use that  form for  Caldwell 's  sa le  of  her  house because 
the form is  dated 1997 and the sale  occurred in  February 1998.  
(These s ta tutes  were enacted in  1995.)    
 

Plaint i f fs  contend they were also not  given page s ix  of  the 
s ix-page resident ia l  purchase agreement ,  which is  the  "buyer 's  
inspect ion advisory" form.  This  form advises  buyers  to  "conduct  
a  thorough inspect ion of  the Property,  personal ly  and with 
professionals ."  I t  i s  ment ioned in  the purchase agreement  under  
"other  terms and condi t ions ."  Each of  the  s ix  pages  of  the  
purchase agreement  indicates i t  i s  "page 1 (or  2 ,  3 ,  4 ,  5  or  6)  of  6  
pages."  Asked whether  he told his  agent  that  page s ix  was 
missing from the purchase agreement ,  pla int i f f  Brian Gal lop 
tes t i f ied he did not  and he "never  read the documents ."  This  was 
in  contrast  to  defendant  Joseph D's  tes t imony that  he went  over  
each page of  the purchase agreement  with the plaint i f fs ,  including 
page s ix ,  the  buyer 's  inspect ion advisory form/page,  which comes 
af ter  the s ignature  page of  the purchase agreement .  This  form is  
the only page in  the purchase agreement  that  was not  s igned or  
ini t ia led by plaint i f fs .  
 

This  form also sets  out  the sect ion 2079 dut ies  of  a  sel ler 's  
agent  and ident i f ies  them as  dut ies  of  a  "broker ,"  thus  giving the 
false  impression that  a  broker  who acts  as  both the sel ler 's  agent  
and buyer 's  agent  has  only sect ion 2079 dut ies  and not  f iduciary 
dut ies  to  the buyer .  The companion port ion of  the purchase 
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agreement  a lso gives  such impression.  As discussed above,  such 
is  not  the case.  Under  both case law and Civi l  Code sect ion 
2079.16,  Broker  A owed plaint i f fs  cer ta in  f iduciary dut ies .  
 
  
Duties  Owed to a Real  Estate  Purchaser by His  or Her Own 
Broker   

Broker  A also acted as  the plaint i f fs '  own agent .  Sect ion 
2079.16 s ta tes  that  in  such a  dual  capaci ty ,  Broker  A owed to  
plaint i f fs  (and Caldwell)  "a  f iduciary duty of  utmost  care ,  
integr i ty ,  honesty and loyal ty  in  i ts  deal ings with plaint i f fs ,"  
together  with  the "di l igent  exercise  of  reasonable  ski l l  and care  
in  performance of  i ts  dut ies ,"  "a  duty of  honest  and fair  deal ing 
and good fai th ,"  and "a  duty to  disclose al l  facts  known to the 
agent  mater ial ly  affect ing the value or  desirabi l i ty  of  the property  
that  are  not  known to,  or  within the di l igent  a t tent ion and 
observat ion of ,  the  par t ies ."   
 
 

We note  that  sect ion 2079 appears  to  confl ic t  with sect ion 
2079.16.  The former s ta tes  the se l ler 's  agent  has  a  duty to  
prospect ive purchasers  " to  conduct  a  reasonably competent  and 
di l igent  visual  inspect ion of  the  property"  and  " to  disclose to  that  
prospect ive purchaser  a l l  facts  mater ia l ly  affect ing the value or  
desirabi l i ty  of  the property  that  an invest igat ion would reveal ."  
The la t ter  sect ion imposes on the sel ler 's  agent  a  duty to  the 
buyer  to  "disclose a l l  facts  known to  the agent  mater ia l ly  
affect ing the value or  desirabi l i ty  of  the property that  are  not  
known to,  or  within the di l igent  a t tent ion and observat ion of ,  the  
par t ies ."  Perhaps the confl ict  i s  resolved,  a t  least  for  our  
purposes ,  by the admonit ion in  sect ion 2079.16 that  "an agent  is  
not  obl igated to  reveal  to  e i ther  par ty  any confident ia l  
information obtained from the other  par ty  that  does  not  involve 
the aff i rmat ive dut ies  set  for th  above,"  and one of  those dut ies  is  
a  f iduciary duty to  exercise  the "utmost  care ,  integr i ty ,  honesty 
and loyal ty  in  his  or  her  deal ings with the buyer  and sel ler .  As 
discussed,  we f ind that  the separat ion of  the sunroom from the 
house f i ts  within the descr ipt ion of  mat ters  that  Broker  A had to  
disclose to  plaint i f fs .  
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Under the common law,  which was not  changed by sect ion 
2079,  the buyer 's  agent  " is  hired for  his  professional  knowledge 
and ski l l ;  he  is  expected to  perform the necessary research and 
invest igat ion in  order  to  know those important  mat ters  that  wil l  
affect  the  pr incipal 's  decis ion,  and he has  a  duty to  counsel  and 
advise  the pr incipal  regarding the propriety  and ramif icat ions of  
the decis ion.  [He must]  disclose reasonably  obtainable  material  
information . "  (  Field  v .  Century 21 Klowden-Forness  Real ty ,  
supra ,  63 Cal .App.4th at  p .  25,  i ta l ics  added.)  He must  a lso "  
' refrain  f rom making representat ions of  facts  mater ia l  to  the 
c l ient 's  decis ion to  buy the property without  advis ing the cl ient  
that  he is  merely passing on informat ion received from the sel ler  
without  ver i fying i ts  accuracy. '  "  (  Id .  a t  p .  26.)   

 
In  Assi lzadeh  v .  Cali fornia Federal  Bank  (2000)  82 

Cal .App.4th 399,  414,  the court  s ta ted that  a  dual  agent  (broker  
act ing on behalf  of  both sel ler  and buyer)  has  f iduciary dut ies  to  
both,  and that  Field 's  d iscussion of  f iduciary dut ies  is  
" informative as  to  the scope of  f iduciary duty."  
 

Liabi l i ty  can be imposed on an agent  or  broker  for  both an 
aff i rmat ive and intent ional  misrepresentat ion of  mater ia l  facts ,  
and for  nondisclosure  of  them, s ince not  disclosing information "  
'amounts  to  a  representat ion of  the nonexis tence of  the facts  
which he has  fa i led to  disclose  [c i tat ion] . '  "  (  Padget t  v .  Phariss ,  
supra ,  54 Cal .App.4th at  p .  1286.)  
 

 
The Issue of  the "As Is" Provis ion in the Purchase Agreement   

Broker  A contends there  is  insuff ic ient  evidence to  support  
a  f inding favorable  to  plaint i ffs  on the f i rs t  two elements  of  a  
cause of  act ion for  negl igence--duty and breach of  duty.  I t  re l ies  
on cer ta in  language in  the purchase agreement .  
 

The purchase agreement  s ta tes  that  buyer  and sel ler  agree 
that  the  broker  does not  guarantee the condi t ion of  the property  
and wil l  not  be responsible  for  defects  that  are  not  known to the 
broker  and not  visibly observable  in  reasonably accessible  areas  
of  the property .  The purchase agreement  a lso s ta tes  that  the  
property was being sold "as  is"  in  i ts  present  physical  condi t ion 
and there  were no warrant ies  "except  as  specif ied below,  and 
elsewhere in  this  agreement ."  Broker  A contends that  when  there  
is  an "as  is"  sale ,  " there  can be no negl igence verdict ."  Broker  A 
rel ies  on Loughrin  v .  Superior  Court  (1993)  15 Cal .App.4th 1188.  
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In  Loughrin ,  the  real  es ta te  sale  contract  s ta ted the property was 
being sold in  an "as  is"  condi t ion,  the  sel ler  made no warranty 
with respect  to  the condi t ion of  the property,  and the buyer  re l ied 
solely on his  inspect ion or  his  contractor  in  determining the 
condi t ion of  the property.  The Loughrin  court  s ta ted that  except  
in  cases of  f raud or  misrepresentat ion where the sel ler  
in tent ional ly  conceals  mater ial  defects  not  otherwise observable  
or  vis ible  by the buyer ,  a  sale  of  property  in  an "as  is"  condi t ion 
is  a  sale  of  i t  in  i ts  present  condi t ion and rel ieves the  sel ler  of  
l iabi l i ty  for  defects  in  that  condi t ion.  (At  p .  1192.)  Later ,  the  
court  s ta ted that  "an added provis ion in  the waiver  c lause,  such as  
contained in  this  case,  indicat ing the buyer  re l ies  on his  own 
inspect ion of  the property,  presumably waives  any obl igat ion the 
sel ler  or  his  broker  may otherwise have to  inspect  the property 
for  defects ,  and hence may avoid a  c la im for  negl igent  fa i lure  to  
know of  and advise  of  such defects ."  (At  p .  1195.)   
 

While  Broker  A rel ies  in  this  analysis  in  Loughrin  to  
support  i ts  asser t ion that  there  is  no substant ia l  evidence to  
support  a  jury 's  f indings in  favor  of  plaint i f fs  on the f i rs t  two 
elements  of  a  cause of  act ion for  negl igence,  Broker  A neglects  to  
ment ion cer ta in  things.  Firs t ,  the  Loughrin court  also s tated  in  i ts  
very next  breath that  augmenting an  "as is"  c lause with  a  clause 
that  the  buyer  rel ies  on his  own inspect ion of  the property,  "does 
not  address  the issues  of :   
(1)  intent ional  misrepresentat ion,   
(2)  f raudulent  concealment ,  or  even 
(3)  negl igent  concealment  not  rela ted to  fa i lure  to  inspect ."   

Second,  the Legis la ture  s ta ted in  Civi l  Code sect ion 1102.1 
that  " the del ivery of  a  real  es ta te  t ransfer  disclosure  s tatement  
may not  be waived in  an 'as  is '  sa le ,  as  held in  Loughrin  v .  
Superior  Court  (1993)  15 Cal .App.4th 1188."   

Third,  sect ion 1102.1 s ta tes  that  agents  should place their  
sect ion 2079 disclosures  in  the t ransfer  disclosure  s ta tement .   

Fourth,  sect ion 1102 s ta tes  that  waivers  of  the requirements  
of  the t ransfer  disclosure  sta tement  s ta tues  are  void as  against  
publ ic  pol icy.   

Therefore ,  "as  is"  c lauses  and "buyer  re l ies  on his  own 
inspect ion" are  not  effect ive to  re l ieve sel lers  and their  agents  
from their  dut ies  under  the  t ransfer  disclosure  s ta tement  s ta tutes .  
Here,  of  course,  Broker  A did not  disclose,  in  the  t ransfer  
disclosure  s ta tement ,  the  fact  of  the sunroom separat ion.  
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Broker  A's  c i ta t ion to  Assi lzadeh  v .  Cali fornia Federal  
Bank ,  supra ,  82 Cal .App.4th 399,  417 wherein the court  s ta ted 
that  a  buyer  purchasing resident ial  proper ty  in  an "as  is"  
condi t ion has  "a  duty to  invest igate  to  determine the actual  
condi t ion of  the property,"  adds  nothing to  the discussion.  
Plaint i f fs  do not  deny that  they were under  a  duty to  invest igate .  
Their  duty does not  affect  Broker  A's  own obl igat ions.  Plaint i f fs '  
duty just  forms the basis  of  the comparat ive negl igence f indings 
that  the  jury made,  holding plaint i f fs  43% negl igent .  
 
The Finding That Broker A Was Negl igent  Is  Supported by 
Substantial  Evidence 

Caldwell 's  agent  had a  duty to  plaint i ffs  to  inspect  the  
subject  property and disclose to plaint i f fs  facts  mater ia l ly  
affect ing i ts  value or  desirabi l i ty .  Caldwel l  told  her  agent  that  the  
sunroom had separated from the house.  Caldwell 's  agent  breached 
his  duty to  plaint i f fs .  
 

Plaint i f fs '  agent ,  defendant  Joseph D. ,  had a  duty to  
disclose,  to  plaint i f fs ,  reasonably obtainable  information.  Given 
that  the sel ler 's  agent  was from the same real  es ta te  off ice  as  
Joseph D. ,  Joseph D.  had ready access  to  information that  
Caldwell 's  agent  knew about  the subject  property,  such as  the 
sunroom separat ion.  From the  fact  that  Joseph D.  did not  te l l  
p la int i f fs  about  the separat ion,  i t  can reasonably be inferred that  
he did not  ask Caldwell 's  agent  whether  there  were any mater ia l  
facts  about  the property that  he  should convey to  plaint i f fs ,  or  
that  he  asked Caldwel l 's  agent  but  the agent  did not  tel l  him 
about  the sunroom separat ion,  or  that  Caldwell 's  agent  told  
Joseph D.  but  the la t ter  did not  pass  the  informat ion on to 
plaint i f fs .  Al l  three scenarios represent  a  breach of  duty by 
Broker  A.  
 

Such information was cer ta inly mater ia l ,  as  i t  would 
indicate  there  might  be a  problem with the foundat ion,  
set t lement ,  soi l  compact ion,  e tc .  Broker  A does not  c i te  us  to  
evidence that  such separat ions are  ordinary events .  Clear ly  
Broker  A's  fa i lure  to  disclose the fact  of  the separat ion is  a  
mater ia l  breach of  i ts  s ta tutory and common law duty.  No expert  
tes t imony was required to  help the jury draw such a  conclusion.  
This  breach of  duty,  coupled with  plaint i f fs '  evidence that  had 
they known the t rue facts  about  the condi t ion of  the house,  they 
would not  have purchased i t ,  comprise  suff ic ient  evidence to  
support  f inding of  negl igence.   
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Broker  A argues that  plaint i f fs  knew the sunroom door  was 
not  operable  because the inspect ion report  provided by the house 
inspect ion defendants  revealed that  problem. However ,  that  is  not  
the same thing as  knowing that  a  s t ructure  that  had been at tached 
to  the house was now unat tached.  Moreover ,  Broker  A is  not  
re l ieved of  i ts  s ta tutory and common law dut ies  of  disclosure 
merely because a  professional  inspect ion of  the house was 
undertaken by plaint i f fs .   
 

Plaint i f fs  and Broker  A raise  other  mat ters  which they 
asser t  impact  the quest ion of Broker  A's  negl igence.  These 
include the effect  of  the El  Nino rains  on the crack in  the garage 
f loor ,  discrepancies  found by plaint i f f 's  expert  witness  
geotechnical  engineer  respect ing the depth of  compacted f i l l  
reported in  the "or iginal  reports"  made when the house was bui l t  
in  or  about  1960,  and whether  Cal i fornia  regulat ions required 
Broker  A's  broker  to  inspect  the subject  purchase agreement .  
Given that  the nondisclosure  to plaint i ffs  of  the sunroom 
separat ion const i tutes  suff ic ient  evidence to  support  the  jury 's  
f inding that  Broker  A was negl igent ,  we decl ine to  address the 
s ignif icance of  any of  these other  mat ters .  
 

The judgment  in  favor  of  Caldwel l  and against  pla int i ffs  is  
reversed and the t r ia l  court  is  di rected to  enter  a  judgment  
notwithstanding the verdict ,  in  favor  of  plaint i f fs  and against  
Caldwell ,  in  the amount  of  $  110,000,  together  with an award of  
costs  for  plaint i f fs .  The t r ia l  court  is  fur ther  directed to  amend 
the judgment  in  favor  of  plaint i f fs  and against  the Broker  A 
defendants  in  the amount  of  zero dol lars  by delet ing the direct ive 
that  the  Century 21 defendants  and the plaint i f fs  "shal l  bear  their  
own costs  and disbursements  on the negl igence claim,"  and 
inser t ing,  in  i ts  place,  an award of  costs  for  plaint i f fs .  Plaint i f fs  
shal l  recover  costs  on appeal  f rom the Broker  A defendants  and 
Caldwell ,  who shal l  a l l  bear  their  own costs  on appeal .  
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CASE #2:  FSR BROKERAGE, INC.  et  a l .  (cal led Broker  F) ,  
Pet i t ioners ,  v .  The Superior  Court  of  Los Angeles  County,  
Respondent ;  Michael  Chernuchin et  a l , .  Real  Par t ies  in  Interest .   
B156982,  COURT OF APPEAL OF CALIFORNIA, SECOND 
APPELLATE DISTRICT, DIVISION ONE, f i led Apri l  16,  2002.   
Judges:   Vogel ,  wi th  Spencer  and Mallano concurr ing.  
 

In  June 1998,  Michael  Chernuchin and Janis  Diamond 
purchased real  property  on Benedict  Canyon Drive from Jordan 
Ostrow.   Plaint i f fs ,  as  buyers ,  were represented by Broker  F;  
Ostrow,  as  sel ler ,  was represented by Broker  C.  
 

In  May 2001,  Plaint i f fs  f i led an amended complaint  against  
Ostrow,  Broker  C,  Broker   F,  and others  included in  our  
references to  Broker  C and Broker  F,  a l leging nine separate  
causes  of  act ion for  breach of contract ,  f raud,  breach of  f iduciary 
duty,  and negl igence.  Among other  things,  Plaint i f fs  a l lege that  
Ostrow fai led to  disclose that :  
 
•  a gate  was broken and in  need of replacement  (which al legedly 

cost  more than $ 10,000) ,   
•  that  the  heater  didn' t  work and had to  be repaired (which 

al legedly cost  about  $  770) ,   
•  that  the swimming pool  and a  koi  pond leaked and the pool  

heater  was broken (which together  cost  about  $  9 ,900 to  
repair) ,  and 

•  that  the chimney had suffered ear thquake damage (which 
al legedly cost  about  $  6 ,900 to  repair) .   

 
As against  Ostrow,  Plaint i f fs  c la im damages for  these a l leged 

non-disclosures  on theories  of  breach of  contract ,  f raud,  and 
negl igent  misrepresentat ion.  As against  Broker  F,  Plaint i f fs  c la im 
damages for  breach of  f iduciary duty and fraud based on al leged 
misrepresentat ions about  an easement  and about  construct ion on 
adjacent  proper ty .  
 

As against  Broker  F and Broker  C,  Plaint i f fs  a lso cla im 
damages for  f raud based on the Real tors '  a l leged fa i lure  to  
disclose a l l  known defects  in  the property ,  including the fact  that  
there  "was a  s ignif icant  amount  of dir t  touching wood on the s ide 
wal l  adjacent  to  the re taining wal l  but t ress ing against  the  hi l ls ide  
s lope of  the property."  According to  Plaint i f fs '  f i rs t  amended 
complaint ,  "real  es ta te  agents  in  Los Angeles  know, or  should 
know, that  dir t  touching wood is  a  ser ious problem, because i t  
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permits  destruct ive pests  and organisms to  a t tack the s t ructure ."  
With regard to  damages,  Plaint i f fs  a l lege that  Diamond "has  
experienced extreme heal th  problems due to  as thma and al lergies .  
Her  problems became so severe  that  she had to  be hospi ta l ized.  
Since her  hospi ta l izat ion,  she has  experienced chronic  as thma and 
al lergy problems that  require  her  to  take s teroids  and other  
medicat ion.  Pr ior  to  purchasing the property ,  Diamond never  
experienced any episodes of  as thma or  a l lergies ."  
 

More specif ical ly ,  Plaint i f fs  a l lege that  Diamond's  "condi t ion 
seemed to  be exacerbated when she entered the s ide corner  room, 
which has  as  i ts  outs ide wal l ,  the  place where the dir t  was 
touching wood .  .  .  . "  A contractor  hired by Plaint i f fs  discovered 
a  dir t - f i l led "hole  between the outs ide and the inside of  the 
house" which was a  "condui t  for  pests  and organisms to  enter  into  
the inside of  the house from the outs ide."  The contractor  found 
"mold,  spores ,  fungus,  ra t  excrement  and other  detr i tus ."  Had 
Plaint i f fs  known about  this  problem, they would not  have 
purchased the house.  Based on the mold problem, Plaint i f fs  c la im 
damages for  f raud,  construct ive f raud,  negl igent  
misrepresentat ion,  and negl igence.  
 

At  some point ,  Plaint i ffs  moved out  of  the Benedict  Canyon 
house and into a  furnished apar tment  on Ocean Avenue.  
 
Defendants  answered and discovery ensued,  including a  request  
by Broker  F to  inspect  and tes t  both the Benedict  Canyon Drive 
res idence and Plaint i f fs '  current  Ocean Avenue apar tment .  In  i ts  
demand to  inspect  the two residences,  Broker  F explained that  i ts  
purpose was " to  photograph and inspect  the property ,  tes t  for  the 
presence of  mold and other  contaminants  a t  the property .  .  .  and 
also to  sample the a i r  both inside and outs ide the improvements  
on the property .  The tes t ing wil l  be  non-destruct ive."  Plaint i ffs  
objected to  the demand to  inspect  the Ocean Avenue residence,  
c la iming the inspect ion would be " i r re levant  and not  capable  of  
leading to re levant  evidence,"  that  i t  would const i tute  an invasion 
of  pr ivacy,  and that  i t  would be burdensome and harassing.  
 
Broker  F f i led a  motion for  an order  compel l ing Plaint i f fs  to  
a l low the inspect ion of  the Ocean Avenue property.  Broker  F 
explained that  s ince Diamond's  " injur ies  have substant ia l ly  
abated since she lef t  the  Benedict  Canyon residence,  i f  tes t ing of  
Plaint i f fs  new residence also f inds  mold,  their  c la ims that  mold 
was the cause of  Diamond's  symptoms wil l  be  substant ia l ly  
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discredi ted."  Elsewhere in  i ts  motion,  Broker  F put  i t  th is  way:  
"Broker  F is  a t tempting to  es tabl ish the possible  sources  of 
Plaint i f fs '  a l leged injur ies ,  e i ther  by exclusion of the .  .  .  Ocean 
Avenue residence as  a  potent ia l  source or  other  means.  Clear ly ,  i t  
i s  highly relevant  i f  the  same sor ts  of  mold are  present  a t  
Plaint i f fs '  current  res idence that  are  a l leged to  have caused their  
in juries  at  their  former  res idence.  Plaint i ffs  say their  symptoms 
have improved s ince they lef t  the  pr ior  res idence.  Needless  to  
say,  i f  they are  s t i l l  being exposed to  the same molds,  then there  
is  another  source for  their  problems."   
 
 
Plaint i f fs  opposed the motion,  contending that  Broker  F wanted to  
impose on their  pr ivacy by conduct ing tes ts  on property  that  is  
not  the subject  of  this  l i t igation.  Plaint i f fs  c la imed,  without  
authori ty ,  that  Broker  F 's  mot ion fai ls  because i t  does  not  show 
"any probabi l i ty  that  Plaint i ffs '  current  res idence contains  the 
same type of  mold" as  the Benedict  Canyon property .  
 
Nei ther  s ide offered any expert  tes t imony about  mold.  
 
The t r ia l  court  denied Broker  F 's  motion,  commenting that  " there  
are  so many different  kinds of  mold" that  the  proposed inspect ion 
of  the Ocean Avenue property was not  re levant ,  and that  there  
had to  "be some reason to  do i t  o ther  than just  a  mere s ta tement  
that  there  might  be mold there ."  
 
The appelate  court  s ta ted the Broker  F 's  motion should have been 
granted.  
 
Broker  F had only to  show that  i ts  proposed inspect ion was 
re levant ,  which i t  i s  i f  the  resul ts  of  the  inspect ion would 
themselves  be admissible  or  i f  the  inspect ion appears  reasonably 
calculated to  lead to the  discovery of  admissible  evidence.   As 
FSR explained,  an inspect ion that  reveals  mold at  the  Ocean 
Avenue apar tment  that  is  s imilar  to  the mold al legedly present  at  
the Benedict  Canyon house is  re levant  to  Plaint i f fs '  c la im that  her  
symptoms were caused by mold --  par t icular ly  s ince her  condi t ion 
has  improved s ince she moved out  of  the Benedict  Canyon house.  
At  a  minimum, such evidence would tend to  persuade the t r ier  of  
fact  that  Diamond's  condi t ion was not  caused by the mold.  (See 
Manzet t i  v .  Superior  Court  (1993)  21 Cal .App.4th 373.)  
 
I f  no mold is  found,  Broker  F may decide to  reevaluate  i ts  case.   
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In  short ,  f i shing expedi t ions are permissible ,  and the discovery 
s ta tutes  must  be l iberal ly  construed.   
 
Final ly ,  we reject  Plaint i f fs '  suggest ion that  the inspect ion and 
tes t ing wil l  invade their  pr ivacy.  They have not  explained how 
this  would occur ,  and they have not  offered any authori ty  to  
support  their  conclusory asser t ions.  As a  resul t ,  they have 
abandoned this  object ion.  (  People ex  rel .  20th Century Ins .  Co.  
v .  Bui lding Permit  Consul tants ,  Inc.  (2000)  86 Cal .App.4th 280,  
284.)  
 
The pet i t ion is  granted,  and a  peremptory wri t  shal l  i ssue 
commanding the t r ia l  court  (1)  to  vacate  i ts  order  of  February 27,  
2002,  insofar  as  that  order  denies  FSR's  motion to  compel  
inspect ion and test ing of  the Ocean Avenue property ,  (2)  to  enter  
a  new order  grant ing FSR's  motion to  inspect  and tes t ,  (3)  to  
schedule  the inspect ion for  a  t ime mutual ly  convenient  for  FSR's  
expert  and Plaint i f fs ,  and (4)  to  set  a  new tr ial  date .  Our  s tay 
order ,  dated March 15,  2002,  is  vacated.  Broker  F was awarded 
i ts  costs  of  these wri t  proceedings.  
 
 
 
 
 
 
CASE #3:   STEVEN LARNER AS Co-Trustee ,  e tc . ,  e t  a l . ,  
Plaint i f fs  and Appel lants ,  v .  VIRGINIA CLINE, Et  Al . ,  
Defendants  and Respondents .  B148497,  COURT OF APPEAL OF 
CALIFORNIA, SECOND APPELLATE DISTRICT, DIVISION 
SIX,  f i led December  10,  2001.   Judges:   Coffee,  with  Gilber t  and 
Yegan concurr ing.  
 

Appel lants  purchased property which they la ter  learned was 
adjacent  to  an abandoned landfi l l .  They f i led a  complaint  against  
the real tors  who sold them the property for  a l legedly fai l ing to  
disclose this  defect .  The real tors  moved for  summary judgment  on 
the ground that  they had no knowledge of  the landfi l l ,  thus  were 
under  no duty of  disclosure .  The t r ia l  court  granted the motion.  
We aff i rm.  
 

Stevan and Chris t ine Larner  as  t rustees  of  the Larner  
Family Trusts  (appel lants) ,  f i led a  complaint  for  damages against  
real tors  Ken K. ,  Virginia  C. ,  J im B.  and Broker  B (respondents) .  
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All  three real tors  were employed by Broker  B.  Appel lants  were 
represented in  the t ransact ion by Ken K.  The sel ler ,  John Grimes,  
was represented in  the t ransact ion by Virginia  C.  and J im B.  
 

Appel lants  purchased a  133-acre  cat t le  ranch from Grimes,  
intending to  convert  i t  to  a  vineyard and winery.  One month af ter  
escrow closed,  an ar t ic le  appeared in  the Santa  Barbara  News 
Press  concerning an abandoned landfi l l  located across  the road 
from appel lants '  proper ty .  The ar t ic le  suggested that  the  landfi l l ,  
which was closed in  1969,  might  be pol lut ing the groundwater .  
 

One year  before  appel lants  purchased the property ,  Grimes  
had l is ted i t  wi th  Kent  T.  of  Broker  C and another  agent ,  T.  H.    
That  t ransact ion fai led for  reasons unrelated to  the landfi l l .  At  
that  t ime,  Grimes had f i l led out  a  t ransfer  disclosure  s ta tement  
that  revealed the exis tence of  the  abandoned landfi l l .  
 

Grimes showed Virginia  C.  a  copy of  the t ransfer  disclosure 
s ta tement  f rom the fa i led t ransaction.  I t  was an i l legible  carbon 
copy that  had l i t t le  wri t ing on i t .  Grimes cal led his  previous 
l is t ing agent ,  Kent  T. ,  to  obtain a  bet ter  copy,  but  Kent  T.  
indicated that  he had lost  the f i le .  Virginia  C.  gave Grimes a  
blank t ransfer  disclosure s ta tement ,  which he completed without  
disclosing the exis tence of  the landfi l l .  After  appel lants  had 
purchased the property ,  the  or iginal  disclosure  s ta tement  was 
recovered.  I t  was in  the possession of  the buyer 's  agent  in  the 
fai led t ransact ion.  
 

The exis tence of  the  landfi l l  could not  be determined by 
visual  inspect ion because the property looked l ike a  f ie ld  covered 
with grass.  The real  es ta te  purchase agreement  s igned by the 
par t ies  specif ied that  the  real tors  would not  invest igate  the 
exis tence of  environmental  hazards  and nuisances ,  including 
water  and soi l  contaminat ion.  The par t ies  were advised to  conduct  
their  own invest igat ions.  After  consul t ing with a  wine expert ,  
appel lants  conducted water  and soi l  tes ts  and ordered a  physical  
inspect ion of  the  property .  After  the  inspect ions ,  they released al l  
cont ingencies  in  the  purchase agreement .  
 

Fol lowing publ icat ion of  the newspaper  ar t ic le ,  appel lants  
f i led their  complaint .  They contended that  respondents  had fai led 
to  disclose that  the property was located adjacent  to  a  former 
sol id  waste  dump.  This  information,  they argue,  should have been 
discovered by respondents  in  the course of  the performance of  
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their  f iduciary dut ies .  
 

Respondents  moved for  summary judgment  or ,  in  the 
a l ternat ive,  summary adjudicat ion.  The t r ia l  court  granted the 
motion,  rul ing that  i t  was undisputed that  none of  the real tors  
were aware of  the exis tence of  the landfi l l .  Thus,  they had no 
duty to  invest igate  i ts  exis tence or  obtain the pr ior  disclosure 
s ta tement .  
 

 
Motion for Summary Judgment  (Appelate  Court  response)  

In  their  motion for  summary judgment ,  respondents  argued 
that  a  real tor  is  only required to  make disclosures  based on a  
visual  inspect ion of the property .  They contended that  there  were 
no facts  that  would have t r iggered a  duty to  invest igate  a  
previous l is t ing and obtain a  pr ior  t ransfer  disclosure  s ta tement .  
 

At tached to  respondents '  motion were the declarat ions of  
Ken.  K. ,  Virginia  C.  and J im B.  They gave detai led descr ipt ions 
of  the real  es ta te  t ransact ion and disavowed any knowledge of  the 
c losed landfi l l .  Ken K.  declared that  the  mult iple l is t ing 
concerning the Grimes '  property  did not  ment ion a  landfi l l .  
Virginia  C.   was unaware of  any communicat ions f rom the County 
of  Santa  Barbara  to  the real  estate  community disclosing the 
presence of  a  landfi l l .  Also at tached was the declarat ion of  
Marvin B.  Starr ,  co-author  of  Mil ler  and Starr 's  t reat ise  on 
Cal i fornia Real  Estate  law.  I t  was Starr 's  expert  opinion that  
respondents  were not  required to  obtain the pr ior  t ransfer  
disclosure  s ta tement .  
 
In  their  opposi t ion to  the motion for  summary judgment ,  
appel lants  c la im that  respondents  breached their  f iduciary duty 
because Virginia  C.  fa i led to  inform them that  she had seen the 
carbon copy of  the pr ior  t ransfer  disclosure s ta tement .  Because 
this  information was in  exis tence,  appel lants  reason,  respondents  
were under  a  duty to  quest ion their  fe l low agents  concerning the 
contents  of  the pr ior  disclosure.  
 

 
Duty of  Disclosure  

A real  es ta te  broker  is  under  a  duty to  conduct  a  reasonably 
competent  and di l igent  inspect ion of  the property.  He must  
disclose to  the purchasers  any facts  revealed by the invest igat ion 
that  materia l ly  affect  the  value or  desirabi l i ty  of the  property .  (  
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Easton v .  Strassburger  (1984)  152 Cal .  App.  3d 90,  102,  199 Cal .  
Rptr .  383.)  There is  no duty of  disclosure ,  however ,  where a  
real tor  lacks knowledge of  a  defect  or  of  facts  giving r ise  to  a  
duty to  inquire  fur ther .  (  Padget t  v .  Phariss  (1977)  54 
Cal .App.4th 1270,  1286 real tor  had no knowledge of  pending 
l i t igat ion concerning construct ion defects . )  

 
In  opposi t ion to  the motion for  summary judgment ,  

appel lants  f i led a  separate  s ta tement  of  disputed and undisputed 
facts ,  chal lenging  respondent 's  a l legat ions.  Fol lowing are  three 
of  the disputed s ta tements :  
 
1)  Respondents  a l leged they had never  seen a  completed copy of  a  
t ransfer  disclosure  s ta tement  f rom the previous l is t ing agent  that  
disclosed the presence of  a  landfi l l .  Appel lants  disputed this  
s ta tement ,  c la iming that  Virginia  C.  test i f ied she knew where the 
disclosure  f rom the previous escrow might  be located.  They 
contend that  she did not  tel l  them about  the  i l legible  disclosure  
s ta tement  and fa i led to  explain  that  i t  could lead to  a  complete  
disclosure by Kent  T.  and the buyer 's  agent  in  the fa i led 
t ransact ion.  
 

Virginia  C.  recounted in  her  deposi t ion that  Grimes had 
at tempted to  obtain a  more legible  copy of  the disclosure  
s ta tement  f rom Kent  T. ,  but  he had lost  the  f i le .  Virginia  C.  
tes t i f ied that  she had not  asked Grimes i f  there  were other  
real tors  who might  have had a  copy of  the completed Transfer  
Disclosure  Statement .  Al though she was aware that  T.  H.  was a  
co- l is t ing agent  with Kent  T. ,  i t  d id  not  occur  to  her  to  contact  
him.  Contrary to  appel lants '  character izat ion of  this  evidence,  
Cl ine did not  tes t i fy  that  she knew the possible  locat ion of  the 
previous disclosure  s ta tement ,  only that  she had seen an i l legible  
copy.  
 
2)  Respondents  a l leged that  Virginia  C.  and J im B.  ( l is t ing agents  
a t  Broker  B)  had no knowledge of  the landfi l l  before  the c lose of  
escrow.  Appel lants  disputed this  s tatement ,  asser t ing that  
Virginia  C.  held herself  out  as  knowing the Santa  Ynez Val ley 
because she was born and raised there .  They claimed that  Becker  
tes t i f ied at  his  deposi t ion that  he could not  remember when he 
learned of  the previous disclosure s ta tement ,  but  that  Virginia  C.  
had informed him of  i ts  exis tence.  
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The port ion of  Virginia  C's  deposi t ion included in  the record does 
not  contain any reference to  her  background or  her  knowledge of  
the Santa  Ynez Val ley.  Becker  test i f ied that  Virginia  C.  told  him 
of  an incomplete  and i l legible  s tatement  from the fa i led 
t ransact ion.  He did not  recal l  when this  conversat ion occurred.  
There is  no factual  support  for  appel lants '  a l legat ion that  Virginia  
C.  had special  knowledge of  the Santa  Ynez Val ley.  J im B's  
knowledge of  an i l legible  disclosure  s ta tement  does  not  show that  
he had knowledge of  the landfi l l .  
 
3)  Respondents  a l leged that  there  was no evidence that  Ken K.  
(appel lants '  agent  a t  Broker  B) ,  knew about  the landfi l l .  
Appel lants  disputed this  s ta tement ,  contending that  this  
information was "common knowledge in  the Real  Estate  
Community and had been put  into  the Mult iple  Lis t ing Book and 
Data  Base by Wayne N."  

 
Real  es ta te  agent  Wayne N.  tes t i f ied that  he provided 

information concerning the landfi l l  to  the Santa  Ynez Mult iple  
Lis t ing Service (MLS).  The s ta tement ,  "Contact  agent  regarding 
landfi l l"  was inserted in  the MLS data sheet .  At  that  t ime,  T.  H.  
was the l is t ing agent  for  the ranch.  Wayn N.  did not  communicate  
with  T.H.  concerning the landfi l l .  Appel lants  fa i l  to  a l lege facts  
to  show that  Ken K.  had direct  or  imputed knowledge of  the 
contents  of  the MLS or  information in  the real  esta te  community 
concerning the landfi l l .  

 
Respondents  had no f iduciary duty to  invest igate  the 

c i rcumstances  surrounding the previous disclosure s ta tement .  In  
short ,  they were not  required to  obtain a  pr ior  disclosure 
s ta tement  f rom a different  agent  re la t ing to  a  separate  
t ransact ion.  Appel lants  have fa i led to  ra ise  a  t r iable  issue of  fact  
that  respondents  knew of  the  exis tence of  the  landfi l l  before  the 
c lose of  escrow.  We need not  reach appel lants '  arguments  
concerning dual  agency,  the  fee  dispute or  their  object ions  to  the  
declarat ion of  respondents '  expert .  

Tr ia l  court 's  order  grant ing summary judgment  is  aff i rmed.  
Costs  on appeal  are  awarded to  Respondents .  
 

Ethics  in  real  es ta te  t ransactions are  an important  par t  of  
the  pract ice  of  real  es ta te  in  Cal i fornia .   The previous cases  
emphasize the urgency regarding disclosure of  both physical  
defects  as  wel l  as  agency relat ionships .  
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